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DEPARTMENT OF COMMERCIAL TAXES, KERALA 
PROCEEDINGS OF THE AUTHORITY FOR CLARIFICATION 
U/s.94 OF THE KERALA VALUE ADDED TAX ACT, 2003. 

 
Members present are: 

 
1. T.K. Ziavudeen. 

Joint Commissioner (Law), 
Office of the Commissioner of Commercial Taxes, Thiruv ananthapuram. 

 
2. Dr. A. Bijikumari Amma. 
Joint Commissioner (A & I), 

Office of the Commissioner of Commercial Taxes, Thiruvananthapuram.  
 

3. N. Thulaseedharan Pillai. 
Joint Commissioner (General), 

Office of the Commissioner of Commercial Taxes, Thiruvananthapuram. 
 
 
Sub:  KVAT Act, 2003 – Clarification U/s 94 – Rate of tax of Red Bull Energy 

Drink – Orders issued. 
 
 
Read: 1. Application dtd. 18-11-16 from M/s. Red Bull India Pvt. Ltd., Aluva. 
 2. This office order dtd. 25.01.16. 
 3. Judgment of Hon’ble High Court in WP(C) 3579/2016 dtd.  

      02.02.16. 
 4. Judgment of Hon’ble High Court in RP. 129/2016 dtd. 31.05.16 
 5. Judgment of Hon’ble High Court in WA 1644/2016 dtd. 31.10.16. 
 
              

ORDER No.C3/39254/15/CT DATED 11/07/2017. 
 

 1. M/s. Red Bull India Pvt. Ltd., Aluva, who is engaged in nationwide 

marketing and distribution of the ‘Red Bull’ brand of Energy Drinks, preferred an 

application U/s 94 of the Kerala Value Added Tax Act, 2003 seeking clarification as 

to the rate of tax of the product ‘Red Bull Energy Drink’. Since the assessing 

authority concerned had already passed order on the subject matter, the 

application for clarification was not entertainable u/s. 94 of the Act and hence the 

Authority for Clarification declined the said application vide 2nd paper read above.  

Aggrieved by this, the applicant filed Writ Petition before the Hon’ble High Court of 

Kerala and the Hon’ble High Court vide its judgment read 3 rd paper above quashed 

the clarification order and directed to pass fresh orders after hearing the petitioner 

within a period of one month.  Further, the review petition and writ appeal filed by 

the Department were also dismissed by the court vide judgement read as paper 4 

and 5 above. 

 

2. Accordingly the matter was re-heard by the competent authority U/s 94 of 

the Kerala Value Added Tax Act, 2003.  
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 3. The applicant has argued that the Registration certificate of the applicant 

very clearly sets out that the registration is granted to the applicant as a ‘health 

drink’.  Thus at the time of registration itself it was understood by the concerned 

authority that the product in question is a health drink and not an aerated branded 

soft drink.   

 

 4. The applicant further contends that the ingredients of the product ‘Red 

Bull’ are widely contrasted from a soft drink and instead are in the nature of an 

energy drink, being a nourishment food and food supplement.  The primary 

ingredients of the product are as under; 

 a) Caffeine  A stimulant which improves mental and physical performance 
 b) Taurine  An amino acid which is a constituent of the human body. 
 c) Glucurono Actone A carbohydrate naturally occurring in the human body.  It promotes a sense 
    of well-being. 
 d) Inositol  A Vitamin B complex which acts as a building b lock of cell membrane 

 e) B Vitamins  These vitamins play a role in metabolism 
 f) Sucrose and Glucose These sugars are source of energy for the body 

 

5. The applicant has submitted that it is on account of these ingredients that 

increases performance, concentration, reaction speed and makes one feel more 

energetic and promotes the feeling of well-being.  These aspects are missing in soft 

drinks.  Other distinction with soft drink is as under:  

Sl. 
No. 

Aerated/Carbonated Beverages Red Bull Energy Drink 

1 In common parlance, the product is 

treated as non-alcoholic soft 
drink/beverage 

In common parlance the product is treated 

by the person as an ‘Energy Drink’.  

2 Basic ingredients are water, sugar, 
vitamins, CO2, may be concentrated 

fruit pulp, colours and flavours etc. 

Water, sucrose, glucose, acidity regulator,  
acidulants, taurine, caffeine,  

glucoronolactone, inositol, vitamins,  
permitted nature colour or artificial flavours.  
Caffeine is added to energy drinks 

ostensibly to increase mental performance. 

3 In carbonated beverages CO2 is used 
for taste and appeal due its fizz 

In Red Bull energy drink, CO2 is a 
preservative and used for extending the 
shelf life of drink.  Carbonation acts as a 

preservative against yeast, mould(fungus) 
and bacteria 

4 Generally the maximum life of the 
product is 6 months from the date of 

manufacture 

The maximum life is 24 months from the 
date of manufacturing 

5 There is no warning/restriction on the 
usage of soft drinks.  These beverages 
can be consumed by person of any 

age 

There is restriction on use of the product – 
not to be used by children, pregnant or 
lactating mothers and persons sensitive to 

high doses of caffeine.  It is also 
recommended in the warning that not more 
than two cans should be consumed per day 

6 Under the provisions of FSSAI the 

product comes under the heading 
Carbonated water 
Caffeine level allowed in carbonated 

drinks cannot exceed 145ppm 

Under the provisions of FSSAI the Energy 

Drink comes under the heading 
‘Caffeinated Beverages’. 
Caffeine level allowed between 145 ppm 

and 320 ppm.  Red Bull energy drink  
contains 320 ppm.  

7 Excise/Customs classification – Excise / Customs classification – Red Bull 
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Aerated & carbonated beverages are 

classified under Tariff item 2202 1010 
as aerated waters  

Energy Drink is non-alcoholic drink  

classified under Tariff item 2202 9090 as 
others.  

 
6. The applicant has referred to the Regulations issued by the Food Safety and 

Standards Authority of India (FSSAI), Ministry of Health and Family Welfare, 

Government of India.  Vide Gazette Notification No. P. 15025/93/2011-PFA/FSSAI 

dtd. 06.02.16, the standards which were issued for discussion in 2013 have been 

finalized and notified.  

 These Regulations differentiate between “Beverages Non-Alcoholic-Carbonated” 

(covered in Regulation 2.10.6(1)) from “Caffeinated Beverages” (covered in 

Regulation 2.10.6(2)). 

 The FSSAI Regulations clearly state that the Caffeinated Beverages have to 

carry a warning regarding the maximum usage per day etc. 

 These Regulations further state that it is mandatory to state on the label that it 

is “not recommended for children, pregnant or lactating women, persons 

sensitive to caffeine”. 

 
7. The applicant has further argued that the aforesaid FSSAI Regulations 

clearly reveal that there is wide difference in soft drinks from energy drinks with 

high caffeine content, such as in the case of their product Red Bull.  The FSSAI itself 

issued a Certificate dtd. 01.06.12 to the applicant wherein it was directed that the 

applicant is required to follow these requirements.  The applicant then contended 

that the product in question is recognized by the regulating authority of the 

Government of India also as different from soft drink and as energy drink with high 

caffeine content. 
 

8. The applicant further submits that the Customs Department contended that 

the product Red Bull is covered under 2202 10 10 being aerated water.  But the 

Commissioner (Appeals) of the Customs Department endorsed the classification of 

2202 90 90.  The appeal filed by the Department against this order was dismissed 

by the Hon’ble Customs, Excise and Service Tax Appellate Tribunal(CESTAT).  The 

observation of the Hon’ble CESTAT was as under: 

As this product in question is having caffeine contents, glucose and vitamins, etc. therefore, the said 

product cannot be classified under 2202.10.10 as the scope of that classification is limited ie., mineral 
waters and aerated waters, containing added sugar or other sweetening matter or flavoured.  Moreover, 
the Harmonized Tariff Schedule classified the product in question as 2202.90.90.  The FSSAI also held 
that the said product is caffeinated beverage and not mineral waters and aerated waters.  Moreover, the 
impugned product “Energy Drink” is not recommended for children, pregnant or lactating mothers and 
persons sensitive to high doses of caffeine.  Therefore, it is held that this product contains of caffeinated 
beverage, mineral water and aerated waters therefore, the appropriate classification is 2202.90.90. 

 
9. The applicant has also argued that even under common parlance, the 

product in question is not soft drink but is energy drink/health drink due to following 

reasons: 
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 Red Bull Energy Drink is a functional beverage specifically developed for those 

who want to be physically and mentally active.  Energy Drink increases 

performance, concentration and reaction speed; improves vigilance, makes one 

feel more energetic. 

 Red Bull has a clear endorsed warning on every can that it is not recommended 

for children, pregnant or lactating mothers and persons sensitive to high doses 

of caffeine and not more than 2 cans can be consumed in a day.  These 

restrictions are not placed on Aerated branded soft drinks which can normally 

be consumed even in large amounts without causing any harm.  Also, the price 

of the Red Bull Energy Drink is more than three times compared to a normal 

soft drinks. 

 A trader will never sell energy drink to a buyer seeking soft drinks such as cola, 

lemonade.  Similarly, a trader will not provide soft drinks such as cola, 

lemonade to a buyer who need energy drink.  Applying the same analogy, it is 

unlikely that a consumer will ask for Energy drink when he wants a soft drink.  

When one talks about Aerated Branded Soft Drinks, products such as Red Bull 

Energy Drink do not come up to one’s mind. 

 
 10. The authorised representative of the applicant was heard in the matter 

and the contentions raised were examined.  

 

 11. Admittedly and also based on evidence, ‘Red Bull’ is a caffeinated 

beverage, which is obviously non-alcoholic.  From the facts of the case, the 

proprietary food in question is certainly not a soft drink.  Due to its restrictive use, 

‘Red Bull’ cannot be classified as a health drink, as understood in common 

parlance.  Hence, under the KVAT Act, the entry as per SRO No. 82/2006, which 

would most appropriately apply to the said product, is 71(5) which reads as under:  

 
 71  Non-alcoholic beverages and their powders, concentrates  
  and tablets in any form including; 
  

  (5) similar other products not specifically mentioned under any other entry 
   in this list or in any other Schedules 
 
  

 12. As such, it is hereby clarified that the commodity ‘Red Bull Energy Drink’ 

would be exigible to VAT at the rate of 14.5% by virtue of Entry 71(5) of SRO No. 

82/2006 to the Kerala Value Added Tax Act, 2003.  

 

 The issues raised above are clarified accordingly. 
 

 

  T.K. Ziavudeen      Dr. A. Bijikumari Amma        N. Thulaseedharan Pillai 
  Joint Commissioner (Law)       Joint Commissioner (A&I)       Joint Commissioner (General) 
  O/o CCT                                   O/o CCT                                    O/o CCT 

 
To 

 Sri. Anil D. Nair, 
 39/2661, 2nd Floor, 
 Panthiyil Towers, Warriam Road, Kochi – 682 016 


