DEPARTMENT OF COMMERCIAL TAXES, KERALA

PROCEEDINGS OF THE AUTHORITY FOR CLARIFICATION

U/s.94 OF THE KERALA VALUE ADDED TAX ACT, 2003.
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1. T.K. Ziavudeen.

Joint Commissioner (Law),

Office of the Commissioner of Commercial Taxes, Thiruvananthapuram.

2. Dr. A. Bijikumari Amma.
Joint Commissioner (A & I),

Office of the Commissioner of Commercial Taxes, Thiruvananthapuram.
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Sub  :- KVAT Act, 2003 – Clarification U/s 94 – Rate of tax on Bakery Shortening (Inter Esterified Vegetable Oil) – Orders issued.

Read:- Application dtd. 13/12/10 from M/s. Parisons Foods Pvt. Ltd., Kozhikode.
ORDER No.C3/40710/10/CT DATED 22/02/2017

1. M/s. Parisons Food Pvt. Ltd. Kozhikode has preferred an application U/s 94 of the Kerala Value Added Tax Act, 2003, seeking clarification as to rate of tax on Bakery Shortening (Inter Esterified Vegetable Oil).

2. The applicant submits that as per Regulation 2.2.6.2 of the Food Safety and Standards (Food Products Standards and Food Additives) Regulations, 2011, the description of Bakery shortening is
‘2. Bakery shortening means vanaspati meant for use as a shortening or leavening agent in the manufacture of bakery products, that is, for promoting the development of the desired cellular structure in the bakery product with an accompanying increase in its tenderness and volume; this will also confirm to the standards prescribed in regulation 2.2.6 (1) excepts that—
(a) Trans fatty acids, not more than ten percent by weight. 

(b) if aerated, only nitrogen, air or any other inert gas shall be used for the purpose and the quantity of such gas incorporated in the product shall not exceed 12 per cent by volume thereof. 

(c) it may contain added mono-glycerides and diglycerides as emulsifying agents. 

Test for argemone oil shall be negative.’


3. The applicant would contend that the word used is ‘mean’ to define bakery shortening which is an exclusive definition, which means that no meaning can be attributed other than vanaspati meant for use as shortening.


4. The applicant has also detailed the manufacturing process of Bakery Shortening which is extracted hereunder:

The first step in the making of bakery shortening is blending of various hydrogenated vegetable oils (vanaspati) and liquid refined vegetable oils to some proportions in a stainless steel blending vessel. All fractions of oil are properly melted and additives like Sesame Oil to the extent that it should give a B.T. Test of minimum value of 2 units, and Vitamin A & D is added to it (this additives is statutory requirement to avoid admixing of vanaspati in ghee). The contents are kept under agitation for 45 mins to get a homogenous mass. Then the vanaspati is passed through the equipments called Votators and Crystalisers which churn the product from 45 Deg Centigrade to 20-25 Deg Centigrade. The chilled vanaspati from this equipment is called Bakery Shortening. Bakery shortening may be packed in 15 kg packs and kept for tempering in air conditioned rooms for 1 day. 


5. The applicant would contend that Bakery Shortening (Inter-esterified Vegetable Oil) would fall under the HSN Group 1516 which reads:

1516 
ANIMAL OR VEGETABLE FATS AND OILS AND THEIR FRACTIONS, PARTLY OR WHOLLY HYDROGENATED, INTER-ESTERIFIED, RE-ESTERIFIED OR ELAIDINISED, WHETHER OR NOT REFINED, BUT NOT FURTHER PREPARED

1516 10 00 
- 
Animal fats and oils and their fractions 


1516 20 
- 
Vegetable fats and oils and their fractions:


--- 
Cotton Seed oil :


1516 20 11 
---- 
Edible grade 


1516 20 19 
---- 
Other 


--- 
Groundnut oil :


1516 20 21 
---- 
Edible grade 


1516 20 29 
---- 
Other 

--- 
Hydrogenated castor oil (opal-wax):


1516 20 31 
---- 
Edible grade 


1516 20 39 
---- 
Other 


--- 
Other:


1516 20 91 
---- 
Edible grade 


1516 20 99 
---- 
Other 

6. The applicant would contend that edible grades of inter-esterified vegetable oils fall under HSN 1516.20.11, 1516.20.21, 1516.20.31 and 1516.20.91 of the Customs Tariff Act. The said HSN Numbers appear in Entry 2B (18) of the Second Schedule (w.e.f. 1/4/2012). Prior to that it appeared in entry 38(19) of the Third Schedule to the Act. 

7. The applicant would contend that going by the Rules of Interpretation of Schedules appended to the Act, when HSN Code is given against Entry 2B(18) of the Second Schedule, it should be given the same meaning as given to it under the HSN Classification. Relying on the judgment of the Apex Court in Reckitt Benckiser Case, the applicant would contend that where edible grades of inter-esterified vegetable oils falling under HSN 1516.20.11, 1516.20.21, 1516.20.31 and 1516.20.91 of the Customs Tariff Act have been included by a specific entry in the Second Schedule, Bakery Shortening (Edible grades of inter-esterified vegetable oils) will attract tax only at 1% (w.e.f. 1/4/2012). 


Entry 2B(18) of the Second Schedule relied on by the applicant reads as follows:
2B
Edible oils

    (18) 
Other partly or wholly hydrogenated vegetable oils

         (a) cottonseed oil 







1516.20.11

                        (b) groundnut oil 







1516.20.21

         (c) castor oil 







1516.20.31

         (d) other including Vanaspati 






1516.20.91

8. However, as per KFA-2014, the items stated above were once again included in the Third Schedule as Entry 38(18)(d), w.e.f. 1/4/2014. The said Entry reads as follows:

38
Edible oils

    (18) 
Other partly or wholly hydrogenated vegetable oils

          (a) Cottonseed oil 







1516.20.11

                        (b) Groundnut oil 







1516.20.21

         (c) Castor oil 







1516.20.31

         (d) Others including Vanaspati 





1516.20.91

9. The applicant would contend that the Heading of HSN 1516 of Indian Customs Tariff Act reads as under:

“Animal or vegetable fats and oils and their fractions, partly or wholly hydrogenated, inter-esterified, re-esterified or elaidinised, whether or not refined but not further prepared’


10. The applicant would contend that Bakery shortening being vanaspati would come under HSN 1516. All sub headings under the above main heading are included in either Entry 38 or 138 of III schedule of the KVAT Act. As per the Rule of Interpretation of Schedules it has been clarified under Clause 25 that Entry 38 of the III schedule includes edible grade of all vegetable oils and under entry 138 of III schedule include all non-edible grade of vegetable oils.


11. The applicant would also contend that Bakery shortening is manufactured by hydrogenation of various edible oils which is subjected to sudden cooling. The resultant item is called bakery shortening.  Vanaspati is also manufactured by hydrogenation of various edible oils which is subjected to cooling.


12. The applicant would also contend that Margarine is an edible mixture or preparation of animal or vegetable fats or oils or fractions of different fats or oils other than edible fats or oils or their fractions of Heading 1516. Margarine is included in HSN 1517 which comes under residuary Entry 64 of SRO.No.82/2006, liable to be taxed @ 12.5%. 
Entry 38(19)(d) of III schedule against HSN 1516.20.91 is ‘other including vanaspati’ under heading ‘other partly or wholly hydrogenated vegetable oil’ and entry 138 (18) (d) of III schedule against HSN 1516.20.99 is ‘other’ under heading ‘other partly or wholly hydrogenated vegetable oil’.  Both are liable to be assessed only @ 4% (and now @ 5%).


13. The applicant would also contend that they are producing bakery shortening which would come under entry 38(19)(d) of III schedule under the heading ‘other partly or wholly hydrogenated vegetable oils’ against HSN code 1516.20.91 or under entry 138(18)(d) against HSN code no.1516.20.99, if it is treated as non-edible as such.  In either case, it is liable to be taxed at the rate of 4% (now at 5%) under III schedule goods.


14. The applicant would also contend that there was a dispute as to whether bakery shortening manufactured by them would be liable to be taxed at 12.5% or not during the year 2009-10.  The Int. Officer (I.B), Kozhikode has taken a few samples of the bakery shortening manufactured by the applicant for examination as to whether it is different from vanaspati to assess the same at higher rate of tax @ 12.5%.  The applicant would contend that it is understood that the Intelligence (I.B) Wing had sent the samples for testing to some laboratory and obtained the result to the effect that the bakery shortening manufactured by them is nothing but vanaspati.


15. The applicant would contend that all the edible vegetable oils and non-edible vegetable oils and oils connected therewith are included in III schedule.  The applicant would also contend that the Constitutional Bench of Hon’ble Supreme Court of India in Dunlop India Ltd.  Vs.  Union of India 1977 AIR 597 has observed as below.
“It is good fiscal policy not to put the people in doubt and quandary about their liability to duty.  When a particular product like V.P. Latex known to trade and commerce of the country and abroad is imported it would have been better if the article is eo nomine put under a proper classification to avoid controversy over the residuary clause ………………….   When an article has by all standards a reasonable claim to be classified under an enumerated item in the Tariff Schedule it will be against the very principle of classification to deny it the parentage and consign it to an orphanage to a residuary clause’.


16. The applicant would also contend that the Hon’ble High Court of Kerala in Malabar Food Products Vs. Commissioner of Commercial Taxes in writ petition 18740 and 17676/2007 dtd.20-06-2007 has clearly held that the Govt. has no authority to include any goods as taxable at 12.5% if the item is covered by clause (a) or (c) of Section 6(1) of the KVAT Act.


17. The applicant would further contend that the commodities in the schedules are allotted the code numbers which are developed by International Customs Organization as Harmonized System of Nomenclature (HSN); which is adopted by the Customs Tariff Act, 1975.  The HSN numbers are allotted in the schedule either in four digits or in six digits or in eight digits.  Four digit numbers indicate the heading in the HSN classification, six digit numbers indicate the sub heading and eight digit numbers indicate the specific commodity number. The commodities which are given six digit HSN numbers shall include all those commodities coming under that HSN and the commodities which are given eight digit HSN numbers shall mean that commodity which bears that HSN number.


18. The applicant would contend that as per Customs Tariff Act, the item included under HSN 1516.20.91 is edible grade under sub heading ‘other’.  Whereas, in the third schedule, under entry 38(19)(d) of KVAT Act, 2003 the entry against HSN 1516.20.91 is ‘other, including vanaspati’. So, there is a difference between item in the third schedule of KVAT Act, 2003 and Customs Tariff Act under HSN 1516.20.91.


19. The applicant would contend that the item bakery shortening produced by them is not the mixture or preparations of vegetable fats or oils, but produced by hydrogenation of palm oil. Therefore the item will not come under HSN 1517.  Further, HSN 1517 start with Margarine followed by semi colon, which means that the following words clarify the earlier item Margarine.  So in short if the item is to be included in HSN 1517, the item should be mixture or product of vegetable fat or oil. Vanaspati has been specifically included under Entry 38 (19) (d) as other including vanaspati against HSN 1516.20.99 under heading ‘other partly or wholly hydrogenated vegetable oil’.  So there is a slight deviation in this respect from the HSN allotted under the Customs Tariff Act.  Therefore the number assigned under HSN 1517.90 for bakery shortening is not applicable in this case.


20. The applicant would also contend that Hon’ble CESTAT, Ahmedabad Bench in Adani Wilmar Ltd.  Vs.  Commissioner of Customs, Kandla reported in 2012 (278) ELT 663 has held that bakery shortening would come under Entry 1516.20.91.     


21.  The authorised representative of the applicant was heard in the matter and the contentions raised were examined.

22. The applicant has sought the tax rate applicable to ‘bakery shortening’.  Now, this commodity is not mentioned in any of the schedules of the KVAT Act.  So, it has to be interpreted in the manner as understood in commercial parlance.

23.  In India, ‘Vanaspati’ is used as a cheap substitute for vegetable ghee.  It is usually made from palm oil.  Hydrogenation is performed using a catalyst known as ‘supported nickel catalyst’, in reactors at low-medium pressure.  Vanaspati ghee is very high in trans fats, which may compose up to 50% of vanaspati.  Hydrogenation makes the oil less likely to spoil, and makes the food look less greasy.  Vanaspati ghee is one of the most widely used edible cooking oils of the world.  Besides cooking, it is also used in various industries to produce many products such as soaps, skin products, candles, perfumes, and cosmetic products.  Vanaspati can also be used to make ‘ghee dosas’.


24. Bakery shortening or emulsifier-type shortening is hydrogenated shortening to which an emulsifying agent has been added.  This gives the shortening exceptional ability to blend with other ingredients.  It is especially formulated to contribute a crumbly, crusty and flaky texture, and firm enough to support the weight of the fillings as used in the making of cream sandwich cookies, decorative creaming pastries, and other bakery products.

25. Shortening is used in baking to impart tenderness, and improve flavour.  Shortening is any fat that increases the tenderness of a baked product by preventing the cohesion of gluten stands during mixing.  Shortenings are manufactured to have certain textures and hardness so that they will be particularly suited to certain uses.

26. In the process of manufacturing of bakery shortening, quick solidification, and subsequent crystallization function requires careful control.  Generally, 8-12% nitrogen or air is introduced in chilled product to improve shortening textural appearance and colour.  Aeration stabilizes the dough by making it more homogeneous, and improves its creaming properties by contributing gas to expand the dough and batter for subsequent baking operations.  Bakery shortening contains added mono-glycerides and di-glycerides as emulsifying agents.

27. However, in the process of manufacturing of ‘vanaspati’, aeration is not carried out.  Neither does ‘vanaspati’ contain added mono-glycerides and diglycerides as emulsifying agents.  Vanaspati is devoid of the characteristics, as mentioned supra, for which bakery shortening is so widely known for.  In the case of M/s. Shree Gopal Vanaspati Ltd. v/s. C.C.(ICD), New Delhi, the Hon’ble Customs, Excise & Service Tax Appellate Tribunal, after detailed examination of the technical material placed before them held that in the process of manufacturing of bakery shortening, fats and oils are further worked up by way of emulsification texturation to cause changes in the basic nature to make a product which is tender in nature.  “Tariff Heading 15.17 of the Customs Tariff Act reads as under:

1517 

MARGARINE; EDIBLE MIXTURE OR PREPARATIONS OF ANIMAL OR 



VEGETABLE FATS OR OILS OR OF FRACTIONS OF DIFFERENT FATS 



OR OILS OF THIS CHAPTER, OTHER THAN EDIBLE FATS OR OILS OR 



THEIR FRACTIONS OF HEADING 1516


The explanatory notes to T.H 15.17 read as under:
The principal products under this heading are:

(a) Margarine (other than liquid margarine), which is a plastic mass, generally yellowish, obtained from fats or oils of animal or vegetable origin or from a mixture of these fats or oils.  It is an emulsion of the water-in-oil type, generally made to resemble butter in appearance, consistency, colour etc.

(b) Edible mixtures or preparations of animal or vegetable or oil or of fractions of different fats or oils of this Chapter, other than edible fats or oils or their fractions of heading 15-16; for example limitation lard, liquid margarine and shortenings (produced from texturised oils or fats).  The heading further includes edible mixtures or preparations of animal or vegetable fats or oils or of fractions of different fats or oils of this Chapter, of a kind used as mould release preparations”.


The T.H. 15.17 further reads – ‘The products of this heading, the fats or oils of which may previously have been hydrogenated, may be worked by emulsification (eg. with skimmed milk), churning, texturation (modification of the texture or crystalline structure) etc. and may contain small quantities of added lecithin, starch, colouring flavour, vitamins, butter or milkfat (subject to the restrictions in Note 1(c) to this Chapter).   The heading also covers edible preparations made from a single fat or oil (or fractions thereof), whether or not hydrogenated, which has been worked by emulsification, churning, texturation etc.’

28. The Hon’ble Customs, Excise & Service Tax Appellate Tribunal, therefore held: “As shortenings are specifically mentioned in explanatory notes to T.H. 15.17 and these are in the nature of mixtures and preparations of animal or vegetable fats or oils, these are covered under 15.17 and hence not eligible for exemption under Notification No. 4/2005-CE dtd. 01.02.2004”.


29. The Hon’ble Tribunal further held that “Commercial shortenings may include anti-oxidants to retard rancidity, and emulsifiers, to improve the shortening effect.  Colours and flavours simulating butter may also be added”.  The Hon’ble Tribunal, thus held: “From the above technical material it is evident that shortenings are rightly classifiable under heading 15.17”.

30. In this context, it would also be pertinent to extract the relevant portion of the public notice no. 07(RE-2008) 2004-07 New Delhi, 22nd April 2008, issued by the Director General of Foreign Trade, Department of Commerce, Ministry of Commerce and Industry, Govt. of India, with regard to the procedure for import of vegetable fats (vanaspati) under Indo-Sri Lanka Free Trade Agreement:
.    “  The total quantum of import of vegetable Fats under Indo-Sri Lanka Free Trade Agreement shall be restricted to 2.5 lakh MT per annum.  The details of the items included under this Quota shall be as under:-
	ITEM

HS
	WCO Classification
	Trade Classification

	1516.20
	Vegetable fats and oils and their fractions
	Vanaspati

	1517.10
	Margarine, excluding liquid margarine
	Margarine

	1517.90
	Other
	Bakery Shortening



31. Entry 38(18) of the Third schedule to the KVAT Act reads as follows


38
Edible oils

 
(18) 
Other partly or wholly hydrogenated vegetable oils

        

  (a) Cottonseed oil 



1516.20.11

                      

  (b) Groundnut oil 



1516.20.21

        

 (c) Castor oil 




1516.20.31

        


 (d) Others including Vanaspati 


1516.20.91


So, entry 38(18) includes only partly or wholly hydrogenated vegetable oils like cotton seed oil, groundnut oil, castor oil and vanaspati will partake of the characteristics of the vegetable oils which precede the former’s entry at 38(18)(d).  However, bakery shortenings have certain peculiar characteristics, as mentioned supra, which make them particularly suited to specific uses in the baking industry.  Hence, bakery shortening, though it may share some common characteristics with vanaspati, can be treated as standing on a different footing.  Therefore, bakery shortening cannot be said to be covered under S. 38(18)(d) of the KVAT Act.


The HSN Code 1517 of the Custom Tariff Act reads as follows.

1517 

MARGARINE; EDIBLE MIXTURE OR PREPARATIONS OF ANIMAL OR 



VEGETABLE FATS OR OILS OR OF FRACTIONS OF DIFFERENT FATS 



OR OILS OF THIS CHAPTER, OTHER THAN EDIBLE FATS OR OILS OR 



THEIR FRACTIONS OF HEADING 1516

1517 10
-
Margarine, excluding liquid margarine:

1517 10 10
--- 
Of animal origin



--- 
Of vegetable origin:

1517 10 21 
---- 
Edible grade

1517 10 22 
---- 
Linoxyn

1517 10 29 
---- 
Other
1517 90 
- 
Other :

1517 90 10 
--- 
Sal fat (processed or refined) 

1517 90 20 
--- 
Peanut butter 

1517 90 30 
--- 
Imitation lard of animal origin 

1517 90 40 
--- 
Imitation lard of vegetable origin 

1517 90 90 
--- 
Other 

32. The decision of the Hon’ble Customs, Excise and Service Tax Appellate Tribunal mentioned supra, still holds goods as it has not been overruled by the higher forums.  Further, taking into consideration the manufacturing process, and its specific use in the baking industry, it can be said that ‘bakery shortening’ plays unique role different from that played by vanaspati in the food industry.  This renders bakery shortening widely acceptable in the commercial food industry, especially in the preparation of puffs, cream sandwich cookies, and decorative creaming pastries.  Hence, bakery shortening is more similar in nature to margarine and, therefore, can be included under 1517.90 of the Tariff Heading 1517 of the Customs Tariff Act.

33. The HSN Code 1517.90 does not appear in any of the schedules to the Act.  Since the KVAT Act is aligned with the Customs Tariff Act, and also going by the rules of interpretation of schedules appended to the Act, it can be clarified that the commodity, ‘Bakery Shortening’, classified under the HSN 1517.90 by the Director General of Foreign Trade, and also by the Hon’ble Customs, Excise & Service Tax Appellate Tribunal, New Delhi in the case of M/s. Shree Gopal Vanaspati Ltd. v/s. C.C.(ICD), New Delhi would be taxable @ 12.5%/13.5%/14.5% by virtue of Entry 103 of the SRO No. 82/2006.

The issues raised above are clarified accordingly.

         T.K. Ziavudeen
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Joint Commissioner (A&I)        Joint Commissioner (General)
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