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ADVANCE RULING No. KER/01/2023 Dated 20.02.2023

M/s. Palal Realty (hereinafter referred to as the applicaint) is a

partnership firm registered in Kerala and engaged in business as buil

developers.

1. At the outset, the provisions of the Central Goods and Services
2017 (hereinafter referred to as CGST Act) and the Kerala State Gg
Services Tax Act, 2017 (hereinafter referred to as KSGST Act) are san;

ders and

Tax Act,
yods and

e except

for certain provisions. Accordingly, a reference hereinafter to the provisions of

the CGST Act, Rules and the notifications issued there under shall include a

reference to the corresponding provisions of the KSGST Act, Rules

notifications issued there under.
2. The Applicant requested advance ruling on the following:

2.1. Whether the rate of GST applicable on the applicant
construction and sale of villas is 1.5% / 7.5% (effective tax rate

without benefit of Input Tax Credit?

and the

on the
1%/ 5%)

2.2. How the taxable value of construction of villa is to be calculated by the

applicant on the projects developed and promoted by the applicant on the

irectly to




various villa buyers identified by the applicant. Whether out of the total

value

of the villa including land value, 2/3rd of the total value shall be taken for

payment of GST at the rate of 1.5% / 7.5% (effective rate of 1% [ 5% ¢
total value of villa)?

on the

2.3. Whether the amount charged by the applicant from villa buyers for

some structural changes, to add some additional area or undertake interior

works etc carried out before the completion of the construction is also part of

gross amount charged for construction and sale of villa and accordingly the

effective tax rate of 1%/5% will also be applicable on such amount charged

without input tax credit?
3. Contentions of the Applicant:

3.1. The applicant submits that they are presently engaged in develo

pment

of a Villa Project (namely, The Mateo) for the prospective villa buyers and have

started the construction activities in October 2020. They have entered into

agreement with the landlords [2 landlords] for the purchase of the entire land

area required for the project. The agreement so executed for purchas%

of the

land is registered with the office of the Sub-Registrar of Thrikkakara. The copy

of the agreements so executed with the landlords for purchase of the land is

attached as Annexure A and B.

3.2. They are registered with the Kerala Real Estate Development Authority

as a Promoter and the project “The Mateo” is registered as a Residential Real

Estate Project under RERA. The copy of the RERA Registration Certifi

the project is attached as Annexure C.

cate of

3.3. They started the construction activities in October 2020 after getting

Development Permit (for the entire land area) and Building Permits (based on

the booking of villas) issued by the Thrikkakara Municipality. The copy of the

Development Permit for development of the total land area and the Building

Permit issued to some of the Villas are attached as Annexure D

respectively.

and E




3.4. After the approval from local authorities, they provide all amenities
required for the gated communities. They do marketing activities such as
digital, paper ads, media advertisement etc and identify suitable villa buyers

for the projects.

3.5. They market the villa project and based on bookings by the villa buyers
they enter into two agreements with the villa buyer. First, they along mTth the
landlord enter into an agreement with the villa buyers for sale of land
including the undivided portion of common area and also enter into an
agreement to construct the villa with the villa buyer. A copy of the agreement
for sale of land including the undivided portion of common area and
agreement to construct the villa is attached as Annexure — F and G

respectively.

3.6. The land including the undivided portion of common areas is registered
by the landlord directly in the name of the villa buyers before starting or
during the construction of the villa and the consideration for such sale s fixed
between the applicant and the landlord. The landlord will receive the sale
consideration of the plot from the villa buyers through the applicant.|A copy
of the draft sale deed to be entered into between landlord and villa buyers is

attached as Annexure — H.

3.7. They receive the consideration from the villa buyers for the sale of land

including the undivided portion of common areas and the consideration for

construction of villa stage wise as per the agreed terms and conditions in the
agreement for sale of land including the undivided portion of commbon area
and agreement to construct the villa. On completion of the construction of the
villa, the occupancy certificate is taken in the name of the villa buyer. After
completion and handing over of the villas to the villa buyers they make
necessary arrangements to form an association including all villa buyers in

that project and then hand over all common amenities to them to take care.

3.8. They submitted that some of the villa buyers before completion of
construction and handing over of the villa may request them to make some

structural changes, to add some additional area or undertake interior works




etc for which they charge extra amount based on a supplementary agreement

or by endorsement on the construction agreement itself.

3.9. As per Notification No. 11/2017 Central Tax (Rate) dated 28.06.2017 as
amended by Notification No. 03/2019 - Central Tax (Rate) dated 29.03.2019
projects started on or after 01.04.2019 attract GST at the followinJ rates

subject to fulfilment of the conditions specified therein;

Type of Construction GST Rate | Effective GST | Rate
applicable after excluding 1/3w

[CGST+SGST] | towards land po’tion

Construction of affordable 1.5% 1%
residential apartments

Construction of residential 7.5% 5%
apartments other than

affordable residential

apartments

3.10. Considering the terms in the agreement executed by them with the
landlords and villa buyers, they are engaged in construction of villas with
effect from 01.04.2019 and therefore the rate of GST applicable for hem on
the construction of villas is 1.5% for affordable villas and 7.5% for villas other
than affordable villas. The effective rate of GST after excluding 1/3f of total
consideration towards land portion as per Paragraph 2 of the Notific tion No.
11/2017 CTR shall be 1% for affordable villas and 5% for other than

affordable villas, subject to fulfilment of other conditions in the notification.

3.11. The construction of villas is liable to GST as per Sl. No. 3 of Notification
No. 11/2017 Central Tax (Rate) dated 28.06.2017 as amended by Notification
No. 03/2019 Central Tax (Rate) dated 29.03.2019 and with eljfect from
01.04.2019 the rate of tax applicable on villas in a Real Estate Project depend
on whether the villa is affordable or other than affordable.




3.12. The term “Real Estate Project” is defined in Para 4 (xviii)

of the

Notification No. 11/2017 CTR as “Real Estate Project (REP)” shall have the

same meaning as assigned to it in clause (zn) of section 2 of the Real

Estate

(Regulation and Development) Act, 2016. Based on the definition of Real

Estate Project, the rate of GST applicable is 1.5% for affordable ville and

7.5% for villas other than affordable villas. The effective rate of GS

’ll‘ after

excluding 1/3 of total consideration towards land portion as per Para 2 of

the said notification shall be 1% for affordable villas and 5% for villas other

than affordable villas subject to fulfilment of other conditions

notification.

3.13. As per Para 2 of the Notification No. 11/2017 CT (Rate)

n the

dated

28.06.2017 the value of construction services provided by the promoter to the

buyers of villas shall be the total amount charged for such supply less the

value of such transfer of land or undivided share of land in such supply and

the value of land or undivided share of land shall be deemed to be one third

of the total amount charged for such supply. Therefore, the taxable value shall
be 2/3rd of the total value of villa including the value of land. The CBIC in

Q.No. 36 of the FAQ on Real Estate Sector issued under F.No.354/32

2019 -

TRU dated 07.05.2019 clarified that the developer cannot take dedugtion of

actual value of land, as the valuation mechanism prescribed in Para 2 of the

said notification clearly prescribes one-third abatement towards value|of land.

Therefore, in all cases the value of land included in the value of villa shall be

deemed as 1/3M of the total value of villa including the value of land. The

actual value of land even if mentioned in any of the agreement is of no

relevance to calculate the GST payable on the construction services of villa.

Accordingly, they are liable to pay GST after deducting 1/3 towards value of

land and the actual value of land mentioned in the agreement is to be ignored.

3.14. The Kerala Advance Ruling Authority in the case of M/s Dharmic Living
Private Ltd in Advance Ruling No. KER/117/2021 dated 28.05.2021 had held

in similar situations that the effective GST rate applicable shall be

1%/ 5%

without input tax credit and also that 1/31d of the gross amount shall be taken

as value of the land.




3.15. The amount charged by them from the villa buyers for some structural
changes, to add some additional area or undertake interior works etc carried
out before completion of the construction is also part of the gross amount

charged for construction and sale of the villa.

3.16. As per Section 9 of the CGST Act, 2017; GST shall be levied on the value
determined under Section 15. Section 15 states that the value of a supply of
goods or services or both shall be the transaction value, which is the price
actually paid or payable for the said supply of goods or services or both where
the supplier and the recipient of the supply are not related and the price is

the sole consideration of the supply.

3.17. As per Section 2 (30) of the CGST Act, the term composite supply is
defined as follows; “Composite supply” means a supply made by a taxable
person to a recipient consisting of two or more taxable supplies of goods or
services or both, or any combination thereof, which are naturally bundled and
supplied in conjunction with each other in the ordinary course of business,
one of which is a principal supply. Based on the above definition, the
structural changes, adding some additional area or undertaking interior
works etc carried out before completion of the construction is part of

composite supply of service of construction and sale of villa.

3.18. As per Section 8 of the CGST Act, the tax liability on a composite supply,
comprising two or more supplies, one of which is a principal supply, shall be
determined treating it as a supply of such principal supply. Accordingly, the
structural changes, adding some additional area or undertaking interior
works etc carried out before completion of the construction of villajis also

liable to tax at the rate of 1/5% without input tax credit.

4. Comments of the Jurisdictional Officer:

4.1. The application was forwarded to the jurisdictional officer {as per
provisions of Section 98(1) of the CGST Act. The jurisdictional officer has not

offered any comments and hence it is presumed that the jurisdictional officer




has no specific comments to offer. It is also construed that there are no

proceedings pending on the issue against the applicant.
S. Personal Hearing:

5.1. The applicant was granted opportunity for personal hearing on
05.07.2022. Shri M.P. Tony, Chartered Accountant represented the applicant
for personal hearing. He reiterated the contentions made in the application
and requested to issue the ruling on the basis of the submissions made/in the

application.

6. Discussion and Conclusion:

6.1. The matter was examined in detail. The questions to be answered are
regarding the rate of tax and taxable value in respect of the constrL.lction

services of the villas rendered by the applicant. The contention of the

applicant is that as per provisions of Notification No. 11/2017 Central Tax
(Rate) dated 28.06.2017 as amended by Notification No. 03/2019 Cent]Lal Tax
(Rate) dated 29.03.2019, the rate of GST applicable is 1.5% for affordable
villas and 7.5% for villas other than affordable villas and the provisions of
Paragraph 2 of the said notification apply for valuation of the service and
accordingly one-third of the total amount charged for the supply is eligible as
deduction as the value of transfer of land or undivided share of land involved
in the supply in determining the taxable value irrespective of the actual value
of land or undivided share of land. In respect of the amount charged be them
from the villa buyers for some structural changes, to add some additional area
or undertake interior works etc. carried out before completion of the
construction the contention of the applicant is that the amount so charged
also forms part of the gross amount charged for construction and sale of the
villa and accordingly is liable to GST at the same rate as applicable|for the

construction service,

6.2. A new tax structure for real estate sector was introduced with effect
from 01.04.2019 onwards by amendment of Notification No. 11/2017 Central

( a.{x (Rate)




dated 29.03.2019. Admittedly, the services of construction of villas are being
rendered by the applicant after 01.04.2019 and hence the rate as n\ttiﬁed
under the new tax structure is applicable in respect of the construction

services rendered by the applicant.

6.3. The entries at Items (i) and (ia) of Sl. No. 3 of Notification No. 11/2017
Central Tax (Rate) dated 28.06.2017 as amended by Notification No. 03/2019
Central Tax (Rate) dated 29.03.2019 reads as follows;

“Heading 9954 — Construction services -

(i) Construction of affordable residential apartments by a promoter in a
Residential Real Estate Project (herein after referred to as RREP) which
commences on or after 1st April, 2019 or in an ongoing RREP in respect of which
the promoter has not exercised option to pay central tax on construction of
apartments at the rates as specified for item (ie) or (if) below, as the case may
be, in the manner prescribed therein, intended for sale to a buyer, wholly or
partly, except where the entire consideration has been received after issuance
of completion certificate, where required, by the competent authority or after its
first occupation, whichever is earlier. (Provisions of paragraph 2 |of this

notification shall apply for valuation of this service)

(ia) Construction of residential apartments other than affordable residential
apartments by a promoter in an RREP which commences on or afier 15t April,
2019 or in an ongoing RREP in respect of which the promoter has not exercised
option to pay central tax on construction of apartments at the rates as specified
for item (ie) or (if) below, as the case may be, in the manner prescribed|therein,

intended for sale to a buyer, wholly or partly, except where the entire

consideration has been received after issuance of completion certiﬁcaté, where
required, by the competent authority or after its first occupation, whichever is
earlier. (Provisions of paragraph 2 of this notification shall apply for valuation

of this service).

6.4. The rate of GST applicable for entry at Item (i) is 1.5% [0.75% -|CGST +
0.75% - SGST] and for the entry at Item No. (ia) is 7.5% [3.75% - CGST +
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3.75% - SGST]. The above rate of GST is subject to the conditions mentjoned

therein.

6.5. The conditions that are common for both the entries are as extracted

below;

«Condition: Provided that the central tax at the rate specified in column (4) shall

be paid in cash, that is, by debiting the electronic cash ledger only;
Provided also that credit of input tax charged on goods and services used in
lying the service has not been taken except to the extent as prescribed in

supp
Annexure I in the case of REP other than RREP and in Annexure Il in the case

of RREP;

Provided also that the registered person shall pay, by debit in the electronic
credit ledger or electronic cash ledger, an amount equivalent to the input tax
credit attributable to construction in a project, time of supply of which is on or
after 1st April, 2019, which shall be calculated in the manner as prescribed in

the Annexure I in the case of REP other than RREP and in Annexure Il in the
case of RREP;

Provided also that where a registered person (landowner- promoter) who
transfers development right or FSI (including additional FSI) to a promoter
(developer- promoter) against consideration, wholly or partly, in the form of
construction of apartments, - (i) the developer-promoter shall pay tax on supply
of construction of apartments to the landowner- promoter, and (ii) such
landowner — promoter shall be eligible for credit of taxes charged fram him by
the developer-promoter towards the supply of construction of apartments by
developer-promoter to him, provided the landowner- promoter further supplies
such apartments to his buyers before issuance of completion certificate or first
occupation, whichever is earlier, and pays tax on the same which is not less

than the amount of tax charged from him on construction of such gpartments

by the developer- promoter.







