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1. The appeal stands filed under section 100(1} of the GST Act, 2017, by M/s.
KUTTAPPAMOOTHAN SWAMINATHAN having a registered office at Pattani Street,
Palakkad — 678012, bearing GSTIN 32DLFPS0621Q1ZL (hereinafter also referred
as the appellant]. The appeal stands filed against the Advance ruling Order No:
KER/105/2021 dated 25-05-2021 pronouncced by the Kerala Authority for
Advance ruling. :

2. At the outset, the provisions of the Central Goods and Services Tax Act,
2017 (hereinafter referred to as CGST Act) and the Kerala State Goods and:
Services Tax Act, 2017 {hereinafter referred to as KSGST Act) are same except
for certain provisions. Accordingly, a reference hereinafter to the provisions of the
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CGST Act, Rules and the npﬁ_’fjti_at.iﬁns_ igkuéd there under shall include a
reference to the corresponding proVisigns .of the KSGST Act, Rules and the
notifications issued there under H :

3. Brief facts of the case:

b b
3.1. The appellant submits that they! ase ngaged ift business as a supplier of
goods such as Banana Chips, | 1Jacjkh*u.1t lups Sha:karzuva:atty and Halwa.
‘These are sold withowut brand name The appellant submits that the Jack Fruit
chips is made by frying the fruit in ed:hle oil. P-::utatu and Tapipca Chips are also
made by frving in edible oil. Salt! i% apphed |ai ’thﬂ stage of frying. These will be
sold as salted chips. If the ch1ps e apﬂ:hcd fith.masala after {rying, it becomes
masala chips, Banana Chips d_ru 'adeu|hy sli tﬂg banana to thin round pieces
and fried in edible oil Sa_lt a_nd I rrhe;rn': pﬂ dE:r are. glso applied. In case of
measala chips, appropriate ype Df masal,'sli is aﬂded Sharkaraivaratty is made by
frying, in edible oil, thick p:eaes Ef banana 31:14::&5 Thereafter, they are mixed
thoroughly in dense syrup of jg El.lﬂd tharaafter in powder of dried ginger
(chukku) and cardamom. HALWA |is made By: cooking prepared Maida flour in
edible oil. After cooking, sugar and ﬂa'iror are’ added snd Halwa is ready for sale,
This als¢ is a swectmeat. Thus b ana1 dhlpﬁ; Jack: fruit chips, sharkaraivaratty
arid Halwa are edible prcpa_ratmns Ehﬁ:l I am dmd&r Fhe impression that the first
two are savory and s.harkarm‘r.raratt'_,r .a.tr:l' ﬁalwa are. smlree‘r_meat
3.2, It is further submitted. tha.t currentl}r rappf:]lant is le'-.r],rmg CGST / SGST/
IGST by classifying the commodities pnder Eniry 101 A —of Scheduie I of Central
Tax {Rate) Notification Neo. 1 of 213 This' Eihtry and the applicable entries in
Customs Tariff Act were répi‘bduced |for mnw::rimnt reférence of this Honourable
Authority:- | | |)|
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Notification 1 HSN 2106,90 | | | Sweatmeats
of 2017 o
Entry 101 A ‘Namkeens, bhujia, mixture, chabena and
HSEN 2104; : i
/ Sch.1of 0690 s_u:nﬂar edible prepa:ratmns in ready for
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Notification 1 consumption form, other than those put up
of 2017 in unit container and, - (a} bearing a

registered brand name; or

(b) bearing a brand name on which an
actionable claim or enforceable right in &
court of law is available [other than those
where any actionable claim or any
enforceable right in respect of such brand
name has been voluntarily foregone, subject
to the conditions as specified in the
ANNEXURE

Heading 2106 (except tariff items 2106 90
20 and 2106 9Q 30), inter alia, includes: (b)

Chapter 21 Supplementary | preparations for use, either dircctly or after

of Customs . . . .

Tariff Act Note No. 5{b) |processing {such as cooking, dissclving or
boiling in water, milk or other liquids), for
human consumption;

HEN 2106 Description  of FOOD PREPARATIONS NOT ELSEWHERE

. sub heading SPECIFIED OR INCLUDEDR .

2106 90 20 Entry Pan masala

2106 90 30 Betel nut preduct known as “Supari”
Tariff item 2106.90.9% includes sweet meat
commorldy known as “Misthans™ or “Mithai”
or called by any other name. They also

Chapter 21 inchade products commonly known as

Supplementary | . o " ..

of Customs Note No. 6 Namkeens”, mixtures”, “Bhujia”,

Tariff Act “Chabeiia” or called by any other name.
Such products remain classified in these
sub-headings irrespective of the nature of
their ingredient

HSN 0108 |y Otter

3.3. The appellant contends that as they are supplying Jacki{ruit Chips and
Banana . Chips (NAMKEENS) and Sharkaraivaratty & Halwa (SWEETMEAT)




without brand name, tax is Iewed ng prmmd::d if Entry 101 A and 101 of
Schedule I of Central Tax {Rate} Néuﬁcatmn No. 1 of 2017- {2.5% each under
CGST Act and SGST Act angd: 5% g :

3.4. Further IN RE: MR. P.M. é ";I_{ﬂ ;1.§|'KER;53;2919 Dated 21 June 2019]
and KER/66/2019 dated 3{:-;{)9;4 019 of thiy Honousable Authority, it is held
that Jackfruit Chips, Bariana ;: ] and éharkarawaratty fall under IISN
2008.19.40 and have to bé clasa:ﬁ d un&er Eniry 40 of Schedule 2 of Notification
No. 1 of 2017 and tax at.12% is|to bE: paid ‘Advance Ruling IN RE: MR. P.M.
SANKARAN [KER/53/2019 Elatcd 21 l-JunJe 2019], riled that Baked Chips come
under HSN 2008 19 40 and taitable at 12% wvide Entry 40 of 2nd Schedule.
(Notification No.1/2017/CT(R) dtdlzswnﬁ 201‘7 &SRO, N0.360/2017]” From the
Ruling, it appears that the ap‘plmﬂ:lt ]:urhsélfi ‘hiad concr:ded that banana chips
supplied by him were “haked bh'i" : | u]mg m ﬂl‘l the basis of ingredients
and classification reported by the apphcan‘b and m}t on an analysis of the
products Relevant entries in q_IICS'UOIil 3¢ Tcpmduced heluw for casy reference; -
e |

[ Frizit, fiuts ﬂl‘ld other edible parts of plants,

ELthEr'mée prﬂpa:ed or preserved, whether or
' c:-'t d'(':ntm;j'_'- g added sugar or other

Eg:}?r ;?]ff | "waf:téhing Jhatter or sp1r11_' not clsewhere
Notification 1 HSN 2608 . . pcctﬁeql oF ﬂ11:1!::11.1-:1&-:5[ such &s Groundnuts,
of 2017 . ashdw nutiroasted, salted tor roasted and
salted! Dthf:r roasted nuts and seeds,
aquash of" ‘Métigo, Lemon, Drange, Pineapple

_clr gther fryits;
Chapter 20 Chaptert Pr:eparahuns it veg&t&blcs fruit, nuts or

Heading . | other péfts gf plants

. 'Th1$‘ Chapter daea|not cover: {a) vegelables,
Chapter 20 | Chapter Note 1 frmt or' nuts preps.re:d or preserved by the
précesses spemﬁ&d in Chapter 7, 8 or 11:

Chapter EDIBLE” FRUIT AND NUTS; PECL OF

Cha
pter Heading | CITRUS FRUIT OR MELONS
HSN 0803 Entry Eahana;s, Includlng plantains, fresh or dricd
HSN 0803 90 Entry. Dther. T
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HSN ?gﬂ'ﬁ 90 Entry Bananas, Fresh
HSN ?gDS 90 Entry Other
HSN 0810 Other fruit, fresh
HSHN En Other {submitted that jack fruit is
(810.90.90 ey classifiable under this sub-heading
Fruit, nuts and other edible parts of plants,
. otherwise prepared or prescetrved, whether or
HSN 2008 DBSCI‘lptlDTl of not containing added sugar or other
sub heading . o
sweetening matter or spirit, not elsewhere
specified or included
HSN 3308 19 Other roasted and fried vegetable products

3.5. It is submitted that the words “not elsewhere specified or included” is
material as Supplementary Note No. 6 of Chapter 21 stipulates that products
now under consideration are covered by HSN 21006.90.99, Further HS3N 2008
covers only those “fiuit, nuts and other edibie parts of plants, otherwisce prepared
or preserved, whether or not containing added sugar or other swectening matter
or spirit, not elsewhere specified or included”. 8o, a product can be classified
under HSN 2008 only if it is not classified under any other Chapter or
subheading of Chapter 2008, Also, latter part of the description to Entry 40 of
Schedule Il makes it clear that it covers only Ground-nut, Cashew nut, Other
roasted nuts and seeds, SQUASH of Mango, Lemon, Orange, Pinecapple or other
fruits. As what is sold is not a “NUT" or “SQUASH” of any fruit, this entry is not
attracted.

3.6. The appellant submits that they intend to deal in salted and masala chips
made from Tapiocca and Potato. Tapioca and Potate are sliced into round pieces
and fried in edible oil. Salt is applied at the time of frying. After frying, it is sold
as such or after mixing with masala. In case of tapioca, it iz also fried by slicing
to thin pieces of about 1”7 in length. Roasted / Roasted and sattecd / salted.
preparations made out of Ground-nuts, Cashew nut and other sceds are
commonly understood as NAMKEENS. Also, salted chips and masala chips of




Tapioca and Potato are also mmnﬂoj undErbtoﬂti as "NﬁMI{EENS They have to
be classified as NAMKEENS in vlew b SuPplcmentaJ}r N‘t:.te No. & of Chapter 21 of
Customs Tariff Act, In this cnntc}., I CIrCL'I.lEI‘ Numher 113}32/2019 GST [F.NO.
354/131/2019-TRU], DATED, T o' 2019 is relevant. Paragraph 3.4 of the
circular states that "Howeuer zf ' abbue db"'ied leguminous pegetab!e is mixed
with other ingredients (suéh as r.‘::,. saie etcj af Sold as namkeens then the same
would be classified under Sub hedeg 210690 as namkeens, bhujin, chakena
and s:rmfar edible preparations; _m_ld attract dpplietible GST rate”.

3.7. Note No. 1 of Chapter 20 si:a‘tds'lthat tlhe chipter .dnes not cover vegetables,
fruit or nuts, prepared or preserved by the processes specified in Chapter 7, 8 or
11. I understand that Banana an'EiJackfruIt are classified under Chapter 8 of

Customs Tariff Act, with HSN Cadt 0803/and 1810.90.90 respectively, So, chips
and Sharkaraivaratty are noét, ¢ d ed | h_J,' HsN"2008 and hence do not fall under
Entry 40 of Schedule I of Centrdl “Tax. |Rate.] Notifigation Na. 1 of 2017.Entry
2008 19 40 of Customs Tariff Act tefers to “Other roasted and fricd vegetable
products”. Banana and Jacld‘rult bemg nn!t vcgetables, it chips cannot be
classified under this HSN. | | - ‘ |

Yet another aspect is that thﬂ Enr_ry in Gustoms Tarifl Act uses the words
“roasted and fried”. So, it is&8 m.lﬂm.lative cahdlﬁun Banana {Chips, Jack Fruit
Chips and Sharkeraivaratty arg 1[‘1‘1 d b‘;-',-rfrymg Banana/ jack fruit in edible oil.
Being fruits and being not “Rﬂﬁs ED AND FRI_ED” thiese c:smnut be classified’
under 2008.19.40. In any &ase, baﬂana dnd gae,k Truit dre covered hy HSN Code
0803 and 0810.80.90 respechveiy am:l Ol r_l:us priiasy ground they cannot be
classified under HSN 2008. | 7 ‘ b

| :
3.8. Further, in P. BASHEER : RSUS. STATE OF KERALA [1993] 91 STC
(291)}, it was held by Honourablé(k 1gh  Spiart of Kerala that the products such as
banana chips, tapioca l::hlps unibhe lﬁkLl,N!pakkl vada €tc. are fned food articles.
Relevant portion of the ]udg::ncnt is repmducﬂd "Emlnw fur easy reference: -

“3.8,1.. We are of the view thlat the appruaeh and cenclusion of the Sales
Tax Appellate Tribunaljis: errunéaus m iy, It 15 now well-settled that

"bakery products” being a wbrd r.:rf everyday tise, ‘miast be construed in its
popular sense, meaning thllat ense, whmh pecrple conversant with the
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subject-matter with which the statute is dealing would attribute to it and it
is to be construed as understood in common parlance”. The words "bakery
products” should be understood in their natursl, ordinary or popular sense
and the meaning which they have in relation to the subject-matter with
reference to which they have been used in the statute. They are well-known
words of common usage. From the sarliest decision of the Supreme Court
in Ramavatar Budhaiprasad v. Assistant Sales Tax Officer [1961] 12 5TC
286 (8C} AIR 1961 SC 1325 the matter has been exhaustively considered
by the Supreme Court in varicus decisions, The latest decision on the
subject is Oswal Agro Mills Ltd. v. Collector of Central Excise JT [1993) 3
SC 260. Persons accustomed with bakery and purchasing, "its products®
would only understand the words to mean "only those goods which are
ordinarily, baked in a bakery". If certain dealers in bakery products make
jiaki, halva, gulab jamun and fried food articles such as banana chips,
tapioca chips, murukku, pakkavada, etc., it will only show that making of
such goods is their individual choice or preference or taste. It is also a
matter of common knowledge that modern marketing has many
dimensions. For convenience of the customers, certain bakeries may sell
pickles, pappadom or even stationery articles. They arc goods made or sold
out of individual choice or taste probably to cater to their particular
customers - as part of their business method or marketing method. But,
these isolated or individual choices or taste for marketing particular goods
will not and cannot render such goeds as one covered by the words "bakery
preducts”.”

“3.8.2. We are of the view that the Appellate Tribunal was in error in
holding that the words "bakery products” will take within its fold anything
dealt with or marketed or connected with the bakery. In order to say (hat
particular goods are covered by the said word, those poods should be
understoed in their natural, ordinary or common parlance as bakery goods.
S0 viewed, we are of the opinion that the mere fact thal banana chips,
tapioca chips, murukku, achappam, pakkavada and mixture were sold or
marketed by the dealer, who is really a baker, cannot be covered by the
entry "hakery products" within the meaning of those words as occurring in
the Kerala General Sales Tax Act. This is so especially in the coniext and
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collocation of words uccun‘ar'g in ilf,hé .F‘ulét. ‘Sechedule fo %he Kerala General
Sales Tax Act.” : | i :

3.9, Further ADVANCE RULIN1 Nﬂ KER fﬁﬁf 2019 dated SEPTEMBER 30,
2019, was also a case where apphcaht H.l.ltlSé]f hadlra:lscd the guery whether
Ranana Chips, Chaklka Chips,’ Gheéma Ghéﬂgka Chips, Chembu Chips, Kappa
Chips, Sharkaraivaratty, Kﬂvékka.l'sfattai' and PavakkaiVatial are classifiable
under HSN Code 2008 19 40 - O her félbsted a1id fried vegetabic products and is
liable to GST at the rate.of IE%L | Sk Ne: 40:0f Schedule II of Notification
No.01/2017 Central Tax [Rale] atedLQS ﬂfihﬂﬂl? ‘This query was answered by

the Authority for Advance Ruling in: favour ofithie applicant.

3.9.1.“Applicant had subm:tte:h a 1131: nf ‘commgdities as Namkeen itemns,
They query raised was. whethetL the ‘Hsmkeen ftéms - Achappam, Avalose
Podi, Cheeda, Diamond Cuts [Hﬂt}, Kuzhalappam Murukku and Thatta are
classifiable under HSN God:_ EIDE-IBD a_nd is liable to GST at the rate of 12%
as per Sl No. 46 of: Sche?i Ic |0If TNoification No. 01 | /2017 Ceniral Tax
{Rate}, dated 28.06.2G17 fuf th&sé put '&p in unit containier and, [a) bearing

a registered brand n,sme, OF j, [b]l beaimg a brand name on which an
achﬂnablc claim or enforcéable nght it a court of law is available. The rate
of GST is 5% as per 5. N ]1&1 A l5f Séicdule T:of Notification No. 01/2017
Central Tax {Rate), déted |QB 05 2'31? for thnse .other than put up in unit
container and, (a) bearing a rcglstered Brand ridme; or (b} bearing a brand
name on which an act.mnﬁ’ﬁ ei. clalm GI' anfnrceable right in a court of ]aw is

Kovakkai Vattal and Pav :
or considered. |
' I
3.10. The term “NAMKEEN" '“-:n-:Lt| deﬁnéd unde:r the CGST- Act. So, common
pariance test has to be apphed .I:|1 ;cc:-mmﬂn { commercial parlance, NAMEKEEN
means SAVOURY / SNACK that slréad},r tu e.at and is-a foed product prepared by
applying salt, masala and ithe| like.) DIGTIONARY MEANING of NAMKEEN -
https: / fwww . lexico.com/ deﬁmtﬂc;dﬁnzmkﬂe . NOUN namlsen, namkeens -

|

<Ieai Va‘ttal aie NﬁMICEEN OoR! NDT was not raised
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Indian A small savoury snack dish. Origin From Urdu namkin ‘saity or savoury
food’, from Persian. :

3.11. CESTAT, New Delhi has observed in paragraph 8 of its order reported as
PEPSICO INDIA HOLDINGS PVT. LTD. VERSUS COMMISSIONER OF CENTRAL
EXCISE & SERVICE TAX, CHANDIGARH-I, [2015 (318) E.L.T. 278 (Tri. - Del.)}
that salted food preparations are “namlceen”.

3.12. In Para 3.1.1 of Chapter 3 of FOGOD SAFETY AND STANDARDS {FOOD
PECDUCTS STANDARDE AND FOOD ADDITIVES) REGULATICONS, 2011, it is
stated that that banana chips and similar fried products such as Chiwda, Bhujia,
Dalmeth, Kadubale, Kharaboondi, Spiced and fried dals, sold by any name are-
traditiomal foods i.e., Snacks of Savouries (Fried Products).

Based on the position stated above, the following queries were raised before
Honeourable Authority for its Ruling: -

Query 1l: Whether Jack Fruit Chips, Banana Chips (made out of hoth raw as
well as ripe banana), Banana Chips (masala) scld without BRAND NAME are
classifiable as NAMKEENS and are covered by HSN Code 2106,90.92 and taxable
under Entry 101 A of Schedule of Central Tax {Rate) Notification 1 of 20177

Query 2: Whether the commodities Sharkaraivaratty and Halwa sold without
BRAND NAME are classifiable as SWEET MEATS and are covered by HSN Code
2106.90.99 and taxable under Entry 101 of Schedule of Central Tax {Rate)
Notification 1 of 20177

Query 3: Whether Roasted and salted / salted / roasted preparations such as of
Ground-nuts, Cashew nut and ocother seeds are NAMKEENS and when sold
without a brand name can they be classified under HSN 2106.90.99 and taxed
under Entry 101 A of Schedule i of Central Tax {Rate} Notification 1 of 20177

Query 4: Whether salted and masala chips of Potato and Tapioca are classifiable
a8 Namlkeens and when sold without a brand name can they be classified under
HSN 2106.90.99 and taxed under Entry 101 A of Schedule 1 of Central Tax
{Rate) Notification 1 of 20177




[ i : -

T . | [ II .
3.13. Unfortunately, without aﬂﬁer g to abuve: statéd facts and legal position,
Learned Authority for Advance Rl.‘lljln'g _-:1;_&1&_ t&nat all tHe products involved in the
application are TAXABLE UNDER Entlydr@ laf Bchedule 2 of Central Tax (Rate)

Notification No. 1 of 2017. | |I|, D |
. el .
i' i

4. GROUNDS OF APPEALS. ' | |

|
4.1. QOrder of Learned Auf’ghﬁﬁ:lﬁl_ ‘for h{fl#dln:i;:ﬁ 'Huling,f- Kerala, in so far as it is
prejudicial to the appellant, is Iapﬁms-.ed to ;f‘g'it:fﬁs and law of the case. Learned
Authority for Advance Rulinig failéd'te consider the fatts and legal aspects stated
in the application for advance erﬁi'ln_g;: Squplcl:Elentary Note No. 6 in Chapter 21 of
Custome Tariff Act says “Tariff ;tlm 21'@69@%99 includes sweetmeats commonly
known as “Misthans” or -‘Mitiiai;! of ealled byrany oiher name. They also include
products commonly known &s artikeens”; fmixtures”, “Bhujia”, “Chabena” or
called by any other name; Such;products.refiaii clasgified in these sub-headings
irrespective of the nature of; tl1¢1r5!111'g:1‘edjcn:i;s’i é$ﬂ, Leained Authority for Advance
Ruling ought to have classitied chips made frem bargtia (salted, masala or made
from raw or ripe banans], _-jaékfr_iﬂ_.ii:,.;thjpim!:‘_ﬁ,;;_-r_:fhe‘mhu, potato and kovaklzai and
pavakkai vattal as NAMKEENS and ieiasj_s;i_’ﬁ’eda it under HSN 2106.90.99 and

SRR T I S |g|.|! A . . ]
Entry 101 A of Schedule 1.6f Cc.:n riITHY (Rath) Notification Lf 2017.
S :

i i

. .!||| .
4.2. Learned Authority ou_gh%;- to ’h;é:u:aie aﬁpl'ir:d the order in Pepsicoe India
Holdings Pvt. Ltd. V/d. Comimissigneér (Of Ceritrdl Excise & Secrvice Tax,
Chandigarh-, [2015 (318) E.L.T: {378 (TH. | [Del.)] wherein it was held that salted
food preparations are “nah’tke;éﬂr” ¢ :ail-agx;aphﬂ of thie Gider).

4.3, Learned Authority for Adbanee Rpllmg dught to-have considered Para 3.1.1
of Chapter 3 of Food Safety -I"'m!i Siﬁﬂﬂﬂérdsl[,ﬂ:?ﬂﬂd Products Standards And Food
Additives) Regulations, 2011, -

fried products such as Chiwdﬁ,gl:ihii_fiaé,- Dalriivith, Kadibale, Kharaboondi, Spiced

fiichi Mhfs ddn that banana chips and similar

and fried dals, sold by any name Bze traditional foods i.e., Bnacks of Savouries

{Fried Products). 2 ‘ |
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4.4, In common / commercial pariance, NAMKEEN is a ready to cat SAVOURY
/ SNACK and is a product prepared by applying salt, masala and the like. As the
term *NAMKEEN" is not defined under CGST Act, common parlance test ought to’
have been applied. That common parlance meaning has to be applied is clear
from the wordings of Supplementary Note No. 6 of Chapter 21 - “comrmonly
known as “Misthans” or “Mithai” or called by any other name. They also include
products commonly known as “Namkeens®”, “mixtures”, “Bhujia”, “Chabena” or
called by any other name. Such products remain classified in these sub-headings
irrespective of the nature of their ingredients”. Therefore chips made from
banana, jackdfruit, tapioca, chembu and potate and kovakkai and pavakkai vattal
are NAMKEENS and classifiable under HSN 2106.90.92 and Entry 101 A of
Schedule I of Central Tax (Rate) Notification 1 of 2017.

4.5. Supplementary Note No. € in Chapter 21 makes HSN 2106.90.99 3 specific
eniry. So, chips made {rom banana (ripe as well as raw], tapioca, jack fruit,
potato and chembu and kovaklca and pavakka vattal, ought to have been held as
NAMEKEENS and liable for tax under Entry No. 101 A of Central Tax (Rate].
Notificationr No. 1/ 2017 dated 27/06/2017. So, the question of including them
under any other Chapter lilke Chapter 20 dees not arise.  Similarly,
Sharkaraivaratty and Halwa are swectmeats by application of common parlance
test and- Supplementary Note No, & of Chapter 21, as is evident from the words
“commonly known as “Misthans” or *Mithai” or called by any other name. They
also include products commonly known as “Namkeens”, “mixtures”, “Bhujia”,
“Chabena” or called by any other name. Such products remain classified in these
sub-headings irrespective of the nature of their ingredients”. Therefore,
Sharkkaraivaratty and Halwa, made with jaggery as sweetener, are also
sweetmeats. Neither the Customs Tariff Act nor the GST laws lay down that
sweetmeats should be prepared only with sugar as the sweetener. Jaggery is a
commonly used sweetener. This submission is fortified by Supplementary Note &
in Chapter 21 as well as the press release dated 29/0%/2017 of CBIC containing
an FAQ relating to GST Rates. Hence, the question of including
Sharkkaraivaratly and Halwa under HSN 2008 does not arise. Relevant portion
of FA(} is extracted below:-




12

What is the HS Code anri ST, ratc fmli Ichena products, halwa, barfi (i.e.

khoya product), laddu? ! .

|
Products like halwa, birfi {1 e!: killqya pmduct], laddus falling under HS Code
2106, are sweetmeats and attiait '

5}3& ast.| !

4.6. Learned Authority for Rd’irance Ru]ﬂ‘g faﬂed te consider thal in the
Advance Rulings in KER{SS;’EB]Q Dated 21J06/2019 and KER/66/2019 dated
30/09/2019 did not involve the lbgal a_'hﬂ fﬂﬂhlﬁ.l issues raised by this appellant.
Applicants in those cases had: c.lassj.ﬁed the1r préduicts under HSN 2008 and
their application was for a cm:lnﬁrmauon df their ¢lassification. It is Murther
submitted that the apphcatmn of |R‘i.11E 2 [a} of The General Rules for the
interpretation of Import Tariff by the I.-f:a:ﬂedl'ﬂuthnnty for Advance Ruling is
unwarranted and unsustainable éls| éupplem&ntar_',r Notr: & of Chapter 21 squarely
covers chips made from ha.nana, |t$lp1ﬂca Jack fruil, potato and chembu and
kovakka and pavakka vattal mi-::l 'hal‘kkara:#é.ralty arid hatwa. As these products
are covered by asbove suppleiie _arjr nlqtc, itl hould be stra;ght away classified
with HSN 2106.90.99 and taxéd unider’ Entfy 101 and 101 A of Schedule 1.of
Notification No. 1 / 2017 - Cen al Tax [Eﬂfe] JFrom & plain reading of latter part
of the description of Entry 40, of éc;l'ledule 2.of Central ‘Tax (Rate) Notification No.
1 of 2017 it emerges that it. mﬂrelrs' only Gralnd-nut, "Cashew nut, other roasted
nuts and seeds, SQUASH of. Mahgu h.erm::-n bra:ﬂgf:, Fme:apple or other fruits. As
what is sold is not a “NUT” or “SQU&SH” of any fruit, this entry is not attracted.

|
4.7. By applying the pnncupleé I iy Ip 3 5 E&uﬂ 34 of Circular Number 113 / 32
/ 2019 -GST [F.NO. 3547131/ | 1941*12{:] dhted 11-10-2019,, Sharkkaraivaraity
and Halwa are sweetmeats ami ch1ps ol bahana, jackfruit, Lapioca, chembu,
potato, kovakkai and pavak}m ttél and similar ;&reparatmns are namkeen. In
Paragraph 3.4 of the Cirdulat; f stat,’ad' that “Hawever, if the above dried
leguminaus vegetable is miked w1th ér 1n§redients fsuch as oil, salt etc) or scld
as namkeens then the same would be nlassiﬁcd under Sub heading 2106 90 as
namkeens, bhujia, chabéna s'nlld sm:ulai' edible preparatmns and afiract
applicable GST rate”. : | |||!,
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4.8. It is alse highlighted that GST Rate for the fruits or tubers [Banana (HSN
0803), Jackfruit (HSN 0810.90.90), Potatc (HSN 0701) and tapioca {HSN
0714.90.90)] GST Rate is NIL and they attract 5% GST when sold as ready to eat
food preparations.

4.9. Chapter 21 includes itemns processed out of vegetables like tomato, soya
etc., as can be seem from 2103.20.00 [tomato ketchup and other tomato sauces).
Therefore a product made ot of fruit or vegetable need not necessarily fall under
Chapter 20 if they are included under any other chapter by specifie inclusion.

4.10Q. For these amongst other grounds that may be raised and evidenee adduced
at the time of hearing, it 'is prayed that Honourable Appellate Authority for
Advance Ruling may kindly hold that sharkkaraivaratty, halwa, chips made of
banana (salted, masala or made from raw or ripe banana), jackfruit, tapioca,
chembu, petato and kovakkai and pavakkai vattal are classifiable under HSN
2106.90.99 and liable for tax under Entries 101 and 101 A of Schedule 1 of
Notification No. 1 /2017 - Central Tax [Rate}, Dated 28-6-2017.

4.11, In additicn fc the above the appellant alse submitted the following before
the authority Supplementary Note No.5 [b) of Chapter 21 of Customs Taniff Act
states that Heading 2106 (except tarff items 2106 90 20 and 2106 90 30),
inter alia, includes preparations for use, either directly or after processing (such
as cooking, dissolving or beiling in water, milk or other liquids), for human
consumption. Supplementary Note No. 6 of Chapter 21 of Customs Tariff Act
states that HSN 2106 90 99 includes sweet meats commonly known as
*Misthans” or “Mithal” or called by any other name. They also include products
commoenly known as “Namkeens”, “mixtures”, Bhujia®, “Chabena” or called by
any other name and remain classified in these subheadings {rrespective of the
nature of their ingredientg. So, NAMKEENS and SWEETMEATS are specifically
included in HSN 2106.90.99 and hence cannet be classified under any other
Chapter.

4.12. The appellant alse submitted that by applying the principles of para 3.3

and 3.4 of Circular Number 113/32/2019-GST {F.NO. 354/131/2019-TRU|,
dated 11-10-2019, Sharkkaraivaratty and chips of banana, jackfruit, tapioca,




!
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chembu, potato, kovaklkai ahd |LaVBlLkal v,a‘lta] and similar preparations are
namkeen / sweet meat. In p aph'|34 iof thé ‘Gircular, it is stated that
“However, if the above dried | -::gunilrjaus "u‘rﬂgetable is mixed with other
ingredients {such as oil, salt'cte) Gjl' éulcl ag hainkeens then the same would be
classified under Sub heading 2106 lQI‘.Fl as mhmkt%éns hhu_pa chabena and similar
edible preparations and atitact pplicable G%T tate", | Banana and Jackfruit are
mentioned in CHAPTER 8. [EDtBLE bRU]T AND NUTS; PEEL OF CITRUS FRUIT
OR MELONS]. Chapter 21 life udes' m?.ma prucssseti out of vegetables Hke
tomato, soya etc., HSN 21[]3 20; 'D m"‘rf: a product n]aade out of fruit or
vigetable need not necessanl},r f: undEr Chapter 20 if they bire inctuded under
any other chapter by specific. mcl' smn

4.13. It is further submitted by the a}ljpell Lithat ﬁpphcauon of Rule 2{a} of the
General Rules for the mterpre’tqﬂon 0 i’j'nport Thriff by Learned Authority
for Advance Ruling is unwarrai ':r.?i il'cu" thg fﬂﬂﬂmng reaﬁﬂns -
4.13.1 Application of Rulﬂli.l? was maﬁe by disregarding Rule 1 of the
General rules of Intf:rpreta o Supp Sinentiry Nuté & of Chapter 21
established that chips m de fmm bmann., tdpioca, fack friritf, potato,
chembu, kovakka and pu akclo and sharkicdral varatty are Namkeens
/ Sweetmeats and hence J:lésmﬁable under HYN 2106.90.99.HSN 2008
stipulates that it takes: mtc: I’lts fﬂld|ft‘111t 1'11.1't§.J and other edible parts of
plants, otherwise preparcd ar presf:rt*&d whethier or not conlaining added
sugar or other sweetening rIia.ttéI‘ of &1 11:11: not elsewhere specified or
inctuded. 1t is suhﬂuj:t;:frf that|the wnrds ot eIsewhere specified or
included” is material: &ﬂ Supplerﬂer{‘tary Note Nc. '6 of Chapter 21
stipulates that products i W | unt:ler mnsadera.hﬂn are covered by HSN
2106.90.99, ! 0
4.14. Further in para 29 of ﬂ'u# judément ml H.PL Lhemlcalb Lid. w.
Commissioner of Custormis,: Chs[md:gargh {Qbﬂﬁj QGD&L: taxmann.com 42 [8C), i
Revenue is resorting to a. classﬁcatmn defermt from that of the asscssee, burden
ol proof is on the Revenue. Ini thc uﬂpugncd ordef; learned Authority has not
adduced any reason for not- tdék fying chipy made from banana, tapioca, jack
fruit, potato, chembu, kmrakicﬂ afiek !pfatvﬁ:lkka and sharikkarai varatty as
NAMKEEN. As the products sold lare sslted piepardtions (savouries/snacks) and
| i
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sweet meats, as under stocd in common parlance, FOOD SAFTY AND
STANDARDS (FOOD PRODUCTS STANDARDS AND FOOD ADDITIVES)
REGULATIONS, 2011 by CSTAT, it is prayed that this Honourable Kerala
Appellate Authority for Advance Ruling may kindly classify the products under
HSN 2106.20.99 and Entry 101 A/ 101 of Schedule I of Central Tax {Rate)
Notification 1 of 2017

5. PERSONAL HEARING:

The appellant was afforded an opportunity of personal hearing via virtual
media on 02/11/2021. The authorized representative of the appellant CA
Sheshadrinadhan appeared before the authority and reiterated the contentions
raised in the appeal memorandum. They also submitted additional submission
in their favour for consideration, which was also taken on record.

&. DISCUSSION & FINDINGS

6.1, We have carcfully gone through the facts of the case, the order issued by
the Autherity for Advance ruling vide order no: KER 113/2021 dated
26/05/2021, the appeal memorandum filed by the appellant and other
submissions made by them during the course of personal hearing and other
evidences on record. The issue to be determined is the classification and rate of
tax of Jacldruit Chips, Banana Chips, Tapoica Chips, Potato Chips, Chembu
Chips, Pavakka Chips and roasted / salted / roasted and salted preparations of
Ground nuts, Cashew nut and other seeds supplied or proposed Lo be supplied
by the appellant.

6.2. The contentions raised by the appellant were examined in seriatim. The
first claim of the appellant is that the impugned products ought (o have been
classified as Namkeens or sweetmeats under the HSN 2106,90.90 of the
Customs tariff and taxed to GST @5% as per entry 101A of Schedule 1 to
Notification No. 1/2017-CT(rate] dated 28.06.2017. The rclevant entry as
specified under schedule I to the notification no: 1/2017 - CT (rate) dated 28-06-
2017 reads as follows:-
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. . H || [
Nﬁﬁikf@zﬁns 'bhlj,pa, iixture, «chabena | and similar edible
prepafatm Ls in Tﬂ&djr fi;n" cnnsunlptmn fc-rm other than those
put up i unit‘ mﬂi.mnﬂf and,

(&) hﬁanng | ¥ st&r&d ‘brand name; or

[1s]] i::eanng brs:nd IlEInE on Whlch an actionahle claim or
enfarééable nght m a mu,rt offlaw is available [vther than
those wher |ﬂn3r a_cﬂonable claim or any enforceable right in
respect” bf such bra!:i:l ‘tame has been voluntarly foregone,
subieet o fhe cundmunh«a@ specified in the ANNEXURE
'|"'I||.'i.’i I

6.3. The appellant has relied © upﬂn 'Supplamenta:y Nate No. § (b} of chapter 21
to claim classification undei healedmg |2 106.90; which provides as under:

Entry101 A
of Bch. I of | HEN

Notification | 2106.90
1cf2017

“Heading 2106 {except tariff ttéﬂimé Q'I'ﬂﬁ‘ﬁ'ﬁ 2d an'd' 2106 90 30, inter alia,
includes: {b) preparation$ Jor tise, either &u‘ecﬂy ari |c:r;ﬂer processing fsuch as
cogking, dissolving or bm!mg m| h}a.!er| rch or other liguids}, for human
ennsumption”. |

L,

The appellant has tantend d ﬂ‘lat S ;llmnenta_ty Note ND 5 (b) of Chapter
21 of Customs Tariff Act states tlhkt Headmg 9106 (except tanff itcms 2106 90 20
and 2106 90 30), inter alia; mcludes preparatmns for-use, cither directly or after
processing (such as cocking,: chss lwhg or hmi}iﬂg in witer, milk or other liquids),
for human consumptorn. Supplemtanta:y Nn‘te 'Nu &’ ﬂf Chapter 21 of Cuslorms
Tariff Act states that HSN QIDE!’QD "99 mcludc:s sweet meats commonly known as
“Misthans” or “Mithai” or caﬂed b}'| a_n].r {JthE:I' iisme. They also inciude products
e:rkll’ 4% s y Bhujia”, “Chabena” or called by
any other name and remain: claéluﬂﬁd 11"i ﬂ1 E.‘ subheadings * irrespective of the
nature of their mg:rcdmnts St Ph E}HS -and SWEETMEATS are spccifically
included in HSN 2106.90.99 gn hcﬂce tannot be class.lf ed under any other
Chapter. E | i | o
Cl ' : '

6.4, The appellant has also i‘eferrecl ter Supplemmtary Note No.6 of chapter 21
iti their favour, which provides. E%.S u!nder

“Tariff item 2106.90.99 mcludeél “ lr'n'emtll&ommonly knowm s “Misthans® or

“Mithai® or called by any other n-:i:ﬁe Ihey dlsd include products commonly known
"Chaﬁéma" or called by any other name.

as “Namkeens”, “mikiuras”, "Eh:u
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Such products remain classified in these sub-headings irrespective of the nature of
their ingredient”.

The appellant has submitted that Supplementary Note No. 6 in Chapter 21
makes HSN 2106.90.99 a specific entry. So, chips made from banana (ripe as
well as raw), tapioca, jack fruit, potato and chembu and kovakka and pavakka
vattal, ought to have been held as NAMKEENS and liablc for tax under Entry No.
101 A of Central Tax {(Rate] Notiflcation Ne. 1/ 2017 dated 27/06/2017. So, the
question of including them under any other Chapter like Chapter 20 does not
anse. Similarly, Sharkaraivaratty and Halwa are swcetmeats by application of
common parlance test and Supplementary Note No. 6 of Chapter 21, as is evident
from the words “commonly known as “Misthans” or “Mithai” or called by any
other name. They also include products commonly known as “Nambkeens”,
*mixfures”, “Bhujia”, “Chabena” or called by any other name, Such products
remaint classified in these sub-headings irrespective of the nature of their
ingredients”. Therefore, Sharkkaraivaratty and Halwa, made with jaggery as
sweetener, are also sweetmeats. They contended that this submission is fortified
by supplementary Note 6 in Chapter 21 as well as the press release dated
26/09/2017 of CBIC containing an FAQ relating to GST Rales. Hence, the
question of including Sharkkaraivaratty and Halwa under HSN 2008 does not
arise, Relevant portion of FAQ is extracted below:-

“What is the HS Code and GST rate on chena products, halwa, barfi fi.e. khoya
product], laddu?

Products ike halwa, barfi fi.e. khoya product), laddus falling under HS Code 2106,
are sweetmeats and aftract 5% GST.*

6.5. We find that Chapter 21 of the Customs tariff covers “Miscellaneous edible
preparations” and the relevant entries of heading 2106 are as under;

21.06 - Food preparations not elsewhere specified or included.
2106. 10 - Protein concentrates and textured protein substances
2106.80 - Other

The explanatory notes to the heading 2106 further excludes :




!
[
!
|
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{a) Preparations mﬂ‘d& _j"rmr ,Hﬂts, nu'!.‘s [#i5 ﬂther edible paris of plants of
heading 20.08, proi mde&i that the eésanﬁa! chatacter of the preparations is
given by such fruit, nwts ﬂr )ﬂt."wr edib’lé parts of plants (heading 20.08}

| !
Similarly, the chapter nofe :1 to Ch:lapterlz;l provides as undcr

“1.- This Chapter does not m r.: i

Dl
i Mixed vegetables of headtrig 0712}

fi} Rouastad coffee subsﬁﬂet&s |l*on!m:1ulng @aﬁ'e& m any propartion (heading.
09.01; . ‘ | .

i) Flavoured tea (headitigi0o, ab,l,, .
5 (i 'E g

iv) Spices or other pmfilicLL of headmgs 9.04 10 09,10,

|

v) Food preparatmns, ather ﬂtdn'the pmducts described in heading 21.03 or

21.04, containing ¥iore: ﬁmn Eﬂ o5 by weight of sausage, meat, meat offal,

blood, fish or cmstaoeank rrlwﬁuscs ‘or-otheér cﬁ'-?uaﬁc invertebraies, or any

combination thereof fChﬂ o 15}, !

vi) Yeast puf up as a mec? meht qr;?;her products of heading 30.03 or
30.04; or - || , i| |

[ )
vit| Prepared enzymes o_f*-headmg 35.67:%

From the plain reading l:}f 'thﬁ' contents«of chapter 21, it reveals that it
includes the food preparations whlbh are- l'lﬂ‘t Elsewhere specified in the customs
tariff. Those food prepardtions ,nnt apemﬁed or inthuded elsewhere in the tariff
being preparations for use mﬂ‘xér lﬂ.:lIEEﬂjT or after processing for human
consumption are to be clasmﬁaﬂ unlien th.lﬂ yedding 2106, Further the heading
2106 specifically excludes the prt paratmlns mjmie from fruit, tiuts or other edible
parts of plants of headmg 20. El prﬂlnded at the essentinl character of the
preparations is given by such ﬁ'uit, futs’ 6¢ othér edible parts of plants.
Therefore, it is evident that: t'he e oldn's QIGE Qﬂ is a. remdua:rj,r entry in respect of
edible preparations and hehéé the Leﬁ_lhie préparatlans ghall be classified undér
this entry only if the same are Do lciaaslﬁﬁlhle urider any of the other specific
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entries for edible preparations. Therefore, we need to examine if thesc products
are not elsewhere covered or specified in the customs tariff.

6.6. The rival entries of Tariff which have been relied upon by the Advance
Ruling authority are chapter 20 [(which covers Preparations of vegetables, fruit,
nuts or other parts of plants) and heading 2008, the relevant contents of which
are reproduced below:

20.08 - Fruit, nuts and other edible parts of plants, otherwise prepared or
preserved, whether or not containing added sugar or uther sweetening.
matter or spirits, not elsewhere specified or included.

- Nuts, ground-nuts and other seeds, whether or not mixed together ;

2008.11 Ground-nuts

2008.19 Other, including mixtures

6.7. We find that the General explanatory notes to chapter 20 provides that this
Chapter includes:

(a) Vegetables, fruit, nuts and other edible parts of plants prepared or
preserved by vinegar or acetic acid.

{b) Vegetables, fruits nuts, fruit-peel and other parts of plants preserved by
sugar.

{c) Jams, fruit jelbes, marmalades, fruit or nut purees, fruit or nut pastes,
cbtained by cooking,

{d} Homogenized prepared or preserved vegetables and fruit,

(e) Fruit or vegetable juices, neither fermented nor containing added alcohol,
or of an alcoholic strength by volume not exceeding 0.5 % vol.




(i Vegetables, fruit, nutd d uthf:r ﬂglhlﬁ patts of plants prepared or
preserved by other. prace seg nut pmvlﬂed for in Chapler 7, 8 or 11 or
elsewhere in the Numencla ure

{g) Products of heading 07 '14J |11 @5 cﬁ’ 11 06 [cher than flour, meal and
powder of the products © J bhaptf:r B] which have been prepared or
preserved by processes- oth'e than Lh-::-EE gpecified in Ch apter Torll.

{h) Fruit preserved by asmloﬁc dehy;:irahuhl
] o | . |

Further the explanatory rictes to he&diﬂg 4008 reads as lfollows:-

This heading covers fruit, - ut&s and other edible parts of plants, whether
whole, in pieces or crughed,. méludmg mixhires thcrcc-f prepared or preserved
otherwise than by any t::-f1 the; pmc:lease.s [specxﬁcd m other Chapters or in the
preceding headings of this Chaptenl ! '

It includes, inter alia : | o

I [l |I bk

{1} Almonds, ground-nuts, atec (nr be’tel} nuts and other nits, dry-reasted, oil-
roasted or fat-roasted, wheﬂler or not cﬂnta::mng or coated with vegetable

oil, salt, flavours, spices r::-f tll'mr additivas)

(2) “Peanut butter”, cnnmétmg u}f a Laste méde by gnndJng roasted ground-nuts,
whether or not containing t::1-:11:1.{-.:51 salt t:r oil,

(3) Fmit {including frmt—pcel' and@ﬂﬂdﬂ} pregserved in water, in syrup, in
chemicals or in alcohal, ‘i| ! ||'| !| |

|:I : 1

(4)  Fruit pulp, sterilised, -whgﬂier'-m?;:ﬁm .cq’?'bl_ced.

[S) Whole fruits, such as peachea' |[int:1u&1ng nedtarines), apricots, oranges
(whether or not peeléd ior Edtl e stbres ot jpips removed] crushed and
sterilised, whether or net! cuntE.mmg &&dﬂd water or suga.r syrup hut in a
proportion insufficiefit to r

beverages. When rendf.:_r

addition of a sufficient ;:;uau

fall in heading 22.02.
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[6) Cooked fruit. However, fruit coocked by steaming or boiling in water and
frozen remains in heading 08.11.

(7] Stems, rogts and cther edible parts of plants {e.g., ginger, angelica, yams,
sweel potatoes, hop shoots, vine leaves, palm hearts) conserved in syTap or
otherwise prepared or preserved.

(8) Tamaring pods in sugar syruip.

(9} Frut, nuts, fruit-peel and other edible parts of plants {other than vegetables),
preserved by sugar and  put up in syrup [c.g., marrons glaces or ginger,
whatever the packing.

{10) Fruit preserved by .osmotic dehydration. The expression “osmotic
dehydration” refers to a process whereby pieces of fruit are subjects to
prolonged soaking in a concentrated sugar syrup to that much of the water
and the natural sugar of the fruit is replaced by sugar from the syrup. The
fruit may subsequently be air-dried to further reduce the moisture content.

The products of this heading may be sweetened with synthetic sweetening
agents {e.g., sorbitol) instead of sugar. Other substances {e.pg., starch] may be
added to the products of this heading, provided that they do not alter the
essential character of fruit, nuts or other edible parts of plants.

The products of this heading are generally put up in cans, jars or airtight
containers, or in casks, barrels or similar containers. The heading also excludes
products consisting of a mixture of plants or parts of planis (including seeds or
fruits) of different species or consisting of plants or parts of plants {including
seeds or fruits] of a single or of different species mixed with other substances
such as one or more plant extracts, which are not consumed as such, but which
are of a kind used for making herbal infusions or herbal “teas” {c.g., heading
08.13, 19.09 or 21.06). The heading does not cover fruit, nuts or other edible
parts of plants transformed into sugar confectionery {including those based on
natural honey), of heading 17.04. The heading further excludes mixtures of
plants, parts of plants, seeds or fruit (whole, cut crushed, ground or powd21ered
of species falling in different Chapters [e.g., Chapters 7, 9, 11, 12) not consumed
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flavouring beverages or for

ages (Chapter 9 gr heading
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6.8. Further the entry at S1. No: 48 of Sthieditle 11 ¢

N
: G o,
a8 such, but of a kind hased ;e ;-"c;‘:;-ﬂi;éi:t_l;-’gy.fc};
preparing extracts for the A :r;i::'t'(ia,fez & tiever

21.06).

Notification No. 1/20017-

- f—

G L. i P
CT {rate) dated 28.06.20.1-?:fe9ds= alﬁs followsy I |
S I R I |
5l No, Chaptér/heading / o o B Dmsﬁnphon:quoods

..sub— o - | I
beading/Tariff o -]
itern :

: N R E L
44 2008 Frisit, mats and :uthei'iﬁ';’;tibir_':fipfsi_i:-tsf!qf Blants, atherwisc prepared

or p:res&:n:n::ﬁ,15ﬁ&j;¢?ﬂj§:1'§'§r;.;ﬁi:'it.t_:ét::n;".i‘ajﬁing added sugar ar other

i awél-eteﬁlrg mAtER b disitits, z:lllc::i-c']s&where specified or
clud d;ig ,'ci.j;agﬂrqi?._pd :nuta,Ga]shr:w nut, reasted, salted or
maﬁttiﬂ'%ﬂd;-ﬁa_lféd, Ber:roasted nuts and seeds, squash of

I | fangd, engn, Uranke, Pindapple or dther fruits.
Ll |70 I .

Sy > :
6.9, it is noticed that as _ljer;'e!hgp:t.: :r{ijti- !ﬂ_{a:jll-! to 'dl'ﬂ#pjter 20, the chapter does
not cover vegetables, fruity or) Aultd: :p::{ép:a?':_'e;:_;'l%:i.;ir p%%ge‘rvcd by the processes
specified in chapter 7, 8 or 111, Itgmexlfmsthat, fh'f;-se dtcins not being processed or
preserved by the said procésses sHall i (!'wcrleﬁ iri -%apter 20. The processes
specified in chapter 7, 8 c:-r III " ?:I‘Fez:ihg s%!ﬁjeaming. boiling, drying,
provisionally preserving and: millirig, Chapteriheading 2608 covers roasted, salted
or roasted and salted nuts nd |fmfté sﬁ‘chl Al ,‘éi‘_‘mi}:rjcf:nuts, cashew nuts, other
seeds and nuts and these:aze épeéaﬁcmlycévbreﬁund% said heading vide sl. No.
40 of schedule.‘ II to nct:iﬁca"tio&lfl'}?n} tl }_2:@_1}7??3315‘-:3'[i".-a;_rl:?a]'é.._=Hen::e there remains no
doubt that the roasted / saiterd:/i-ﬁ?,afsgi{:ﬁg: ari laajtedgmuﬂd nuts, cashew nuts and
other seeds/nuts shall be Lappl‘ﬂpl‘l&tﬂlj’ classifiable' under heading 2008 of
customs tariff, Even otheiivise ?ai_sfﬁ;,_ihéa@lii:gj |210.59G Pemg a residuary heading
shall not stand against a spécifig héadmgﬂﬁpa Hs perl Rules of interpretation of
the tariff. o ‘Il X i;| ;_‘ i

.10, Regarding other items unl:lgr'msputé .""13' bEI'.E]E!_t_lIL;a chips, lapieca chips,
botatc chips, jackfruit chipsé ané 'Jsl"iérkaralifaratf}a tHé manufacturing process
applied by the appelant in rrfakﬁg' ﬂ‘!:Lﬁi?se ite 5&%_21‘1@1 éiﬁ!djspute. These chips are.
made by slicing, frying, adding salf .-::-lr* maalqjﬁ c-rjaggéry Syrup before packing

| . : T
f | | - foo®]
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and supply. It is not the case of the appellant that the essential charactenistics of
the fruits or vegetables are getting changed by applying the p}ocesses, As far as
the essential nature of the preoducts remains unchanged, the edible parts of
plants are appropriately classifiable under heading 2008, In this case, the raw
banana or potate or jackiruit or tapioca even after going through the process of
frying and salting remain as vegetables and fruits only. The process of [rying in
oil and roasting are cooking methods wherein high temperature is used for
processing of the edible parts of the fruit or vegetables as in this case. According
to the World Book Dictionary “Preparation” mcans the "act of preparing, making
ready a medicine, food, or mixture of any kind made by a special process”. The
process of roasting and fiving has not been excluded in Note 1 te Chapter 20 and
as such Note 1 is applicable to Reasted and fried vegetables, fruits, nuts and
edible parts of plants. Further the explanatory notes to heading 2008 specify that
this heading covers fruit , nuts and other edible paris of plants, whether whole,
in pieces or crushed, including mixtures thereof, prepared or preserved otherwise
than by any of the processes specified in other Chapters o in the preceding
headings of this Chapter. When according to chapter notes and description of
tarifl iterns, the products are classifiable under specific headings of Chapter 20,
they cannet be classified under Heading 2106 as food preparations not elsewhere
specified or included or under Chapter 8 as claimed by the appeliant.

£.11. The appellant had raised a conteéntion that Application of rle 2{a) of the
general rule of interpretation of the import tariff by the learned authority for
advance ruling is unwarranted, In this regard, reference is made to the provisions
of Notification 1/2017 CT (rate) dated 28-6-2017 which specilies about tax rate of
goods and classification applicable to them. The Explanation appended to the
Notification Neo. 01/2017 Central Tax (Rate) dated 28.06.2017 reads as follows;

"Explanation:-

(1) In this Schedule, tariff item, heading, sub-heading and Chapter shall mean
respectively a tariff item, heading, sub-heading and Chapter as specified in the
First Schedule to the Customs Tariff Act, 1975 {51 of 1975).

(2] The rules for the interpretation of the First Schedule fo the said Customs Tariff
Act, 1975, including the Section and Chapter Notes and the General Explanatory




Notes of the First Scheduie shaJL 50 aL dsy Lﬂ.ﬂ:y be, apply to the interpretation of
above table. © ! { ! i '

6.12. In view of the above Iegal rmlrlsmns ithie #ules for interpretation of the First
Schedite to the Customs Tariff Iﬁht 19’?‘5 Lhr:ludmg the Scction and Chapter
Notes and the Genéral Explanlatm}r Nutés a:fi squarely applicable for
interpretation of the GST' ‘I‘aﬂﬂ' / Rate: Schedulc I-Icncc the contention of the
appellant in this regard is b_%_ eiess h.nﬁ 1%; accordingly rgjected. The General
Rules for Interpretation of tlii_: fjrst S eﬁulh #8 the Customs Tarifl Act, 1975 are’

as follows: ‘- I i

"Rule I: The titles of Sections, IChapEefs an&’ sub-chaplers are provided for ease of
reference only; for legal purpuses CII{ISS catwn shtﬂl be defer‘mmed ageording to the terms
of the headings and any relative Sektion or Chapfer ‘Notes cmd provided such headings or
Notes do not otheruwise require, acmr rtg tcfhe fallpwmg plovisions;
I

Rule 2: fa] Any reference in f'x heﬁiil
that article incomplete or unﬁms' i : :
unfinished articles has the essenfig! eha r.wrer q,"' the compilete or finished article. # shall
alse be taken to incude a referen .t—:} that. arﬁcle complete or finished for folling to be
classified as complete or ﬁmsh&d hy zhriue ::rf this Tule) premnteci unassembled or

disassembled. | | | ‘ | | ‘
I. ' - I .I

g 10 dlp arttq:EE'shaH ke taken to include a reference to

fb) Any reference in a heading to & |matenaf G substance shall be taken to include a
reference to midures or mmbmntzbnﬁ 6f t?uIt mdtéﬁﬁl or stibstance poith other rmaterials or
substances. Any reference to godﬂ of al'L;d:.ren !Jnatenal or subsmnc.e shall be taken to
include a reference to goods 60 1
classification of goods ﬂms:s{uté_}' ﬂf m::rre ﬂmn wine, matena! or substance shaﬂ be

according to the principles of mIe-.'S'

Rule 3: When by application iof nile thj Dr‘ fok i ﬂny' iather reason, goods are, prima facie,
classifiable under two or more healr.imgs, clasmﬁmtmn shall be effected as Jollawws:

{a) The heoding which provides thé dst spec:ﬁc -:i*es:::npnan shall be prefen-ed to headings
providing a more general descnptt 3

i Hﬂwéver t Han o or more headings each refer to
part only of the materials gr.subs) 'ces ddntamé L in- mixed or composite goods or to part
ondy of the ttems ih a sef put up.__' o rEtm'I sal’ej, i.‘tr:rse Uleadmgs are to be regarded as




25

equally specific in relation to those goods, even if one of them gives @ more complete or
precise description of the goods

tb} Mixtures, composite goods consisting of differend materials or rthade up of different
components, and goods put up in sets for retail sale, which cannot be classified by
reference to o), shall be cossified as if they consisted of the material or component which
gives them their essenfial choracter, insofor as this criterion (s appltcable.

fc} When goods cannat be classified by reference to faj or {b), they shall be dassified under
the heading which occurs last in numerical order among those which equally merit
considerafon.

Rule 4: Goods which cannot be cassified in accordance with the above rles shall be
-classified under the hending appropriate to the goods to which they are mast akin,®

6.13. By applying the rules for interpretation of the tariff, specially rule 1, 2 and
3 of the same, it is evident that the impugned goods are appropriately classifiable
under heading 2008 and not under heading 2106. Rule 2(a) provides that any
reference to goods of g given material or substance shall be taken to include a
reference to  goods comsisting wholly or partly of such material or
substance....according to which the chips of jackfruit, potato, banana or tapioca
pets also appropriately classifiable under heading 2008 along with specifically
covered goods viz. Roasted and salted nuts under examination (which is covered
by Rule 3(a) of the said rules for interpretation). Further, chapter 21 covers
Miscellanieous edible preparations, whereas chapter 20 specifically covers
'‘Preparaticns of vegetables, fruits, nuts or cother parts of plants. Hence, when
there is a specific entry providing for the most specific description in the heading
2008 to the impugned products over the residuary hcading . description of
heading 2106.90, the said impugned goods is held appropriately classifiable
under héadjng 2008, by virtue of rule 3(a) of the rules for interpretation. In view
of clear provisions in GST laws for interpretation of tariff, the contention of the
appellant regarding common parlance understanding of a goods does not hold
water, as is therefore rejected,

6.14. The case laws pointed out by the appellant arc not applicable in the
current case due to follewing reasons. The Hon'ble High court of Kerala in case
of P Bashir vs State of Kerala 1993 91 STC 291(Ker)_had held that due to the




mere fact that banana chaps mm'bk}m achagpam. p!":kkavada Ellld mixture were
sold of marketed by a dﬁaler ”iuhﬂ rer ¥ é bakér cannot bring these items
under the entry bakery pruductsli mh‘hﬁ t[-rr:!meanmg of those words as baking in
entries 9 and 15 of the firgt sc:hccule g hhe.. KGST'Act 1963. This decision. is
based on the schedule of KGST A i | which Vs the. téu-:'ltlon law applicable then |

In GST, there is no separattnentll}{ for tlakmﬁdahon of bakery products. Instead,

the classification under GST I w& 8 I:}asle o1y custﬁ-ms tarflf, which has been

applied properly as detaﬂed ‘abc-k/e "'Iherefmf'c ithis dase law is not applicable to
the case in hand. i | | | '!-
. . | . . '

Angther case relied upm:-n j -F};le app&[lmt s thc decision in case of Pepsico
India holdings P Ltd Vs Cﬂmmlssmhér af* GEI]H‘EF’II Exm&e and ST Chandigarh 2015

{318) ELT 278. It was held thal j:;dptatm waf-f:ii*s packaged in retail packing are

prima Tlacie classifiable vrider e \ : fuimber QDUE 20 D0 of chapter 20 tence
eligible for exception under nutlﬂcahﬂn isskhed! undet‘ Ceniral Excise Tariff Act
1985. Further, the cont&ntmn nf ?Lheltiﬁpartﬁimitﬁ to c’laaslfy same under heading
2106 90 99 was not held RPPropridte as agbmst hcadmg 2005 20 00 as far as

classification is concerned., Thxs. msf ead re;~ﬂnforces"rlhc decision taken in this
case by the lower authcnty : | L |

o - |
6.15. Moreaover; we rely upﬂjn:ﬂiif::*-’ft:-humng case laws '

i
| I o

{1} Hon'ble Supreme Court i fh;e das of C{IE i J&yant‘ Ot MIHS Put. Lid. reported

in 1989 (40)E.L.T 287 (S.€; Lubserued infer: aha

‘It is well setiled that resart. muld rz|o be hi:ci td fhe !reé:dumy Hem if the product
comes within the ambit of any other tﬁL‘zﬁ" ite}n,"‘ " |

{2} In the case of Western Jifdia }’Iywéads Ly .u' Caﬂector of Customs reported in

2005 (188) E.L.T. 365 5.C. the. Han’fg e_:i|Suprelmi? Court, initer atia, held tha;

“Application of residuary it ‘{Ji't_h;"' I.-t-'htﬂfrraﬁ ;'u;-|ﬂzher headmg expressfg or by
necessary implication applies, |I 1 , -
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{3} In the case of Commissioner of Cenitral Excise v. M/s. Wockhard!( Life Sciences
Lid. reported in 2012 (277) E.LL.T, 299 (S.C.}); the Hon’ble Supreme Courl, inter alig,
faid down the following principles for classification of goods;

« There is no fixed test for classification of a taxable commodify. This iz probobly
the reason why the ‘common parlance test’ or the ‘commercial usage test’ is the
most common. Whether a particedar article will fall within a particular Yariff
heading or not has fo be decided on the basis of the tangible material or evidence
to determine how such an arficle s undersiood in ‘common parlance’ or in'
commercial world’ or in ‘trade crcle’ or in its popular sense meaning. it is they who
are concernied with it and it is the sense in which they understand i thaf
constitutes the definitive index of the legislative intention, when the stabite was
enacted,

* However, there cannot be a static parameier for the correct classification of a
commodity. The process of manufacture of a product and the end use to which it is
put, cannot necessarily be determinative of the classification of that product under
a fiscal schedule like the Central Excise Tariff. What is more important is whether
the broad descripfion of the ariicle fits in with the expression used in the Tariff,

= Moreover, the functional utility and predominant or primary usage of the
commodity which is being classified must be taken info account, apart from the
understanding in common parlance.

* A commadity cannot be classified in a residuary entry, tn the presence of a
specific entry, even if such specific entry requires the product to be understood in
the technical sense. A residuary eniry can be taken refuge of only in the absence of
a specific enlry; that is {o say, the latter will ahways prevail over the former.

* The combined factor that requires to be taken note of for the purpose of the
elassification of the goods are the composition, the product lilerature, the lnbel, the
character of the product and the use fo which the product is put.”

6.16. The case of Advance ruling authorities RE: MRE.-P.M. SANKARAN
[KER/53/2019 Dated 21 June 2019] and KER/66/2019 dated SEPTEMBER 30,




|

i
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2019, it is held that Jatk.f'ruli: Cl:ups' Baﬂana Chips and: Sharkaraivaratty fall
under HSN 2008.19.40 and’ havcl th be cladsified wirder Entry 40 of Schedule 2 of

Notification No. 1 of 2017-and i ; élt 12% is th be paid.

, .

6.17. Accordingly, on the iba'slléuuf the ﬁﬁdkfﬂ stated law and facts, all the other
contentions of the appeilant- are |1'éjﬂl:tEI:i. b‘gmg net tenable and impugned goods
viz. Jackiruit Chips, Banana Chlbé Tapllnica Chlps Patato Chips, Chembu Chips
and Pavakka Chips (Bittergourd) [WhEtherrsalted / masala or otherwisc) arc held
clagsifiable under Tariff HEBd.Ing 2608 19'4'3 of the Customs Tarill Act, 1975.

Regarding classification &f roasted fsalted /. roasted and saited Cashew nuts,

Ground nuts and other nuts' thl?rﬁ alre bpemﬁr.: heﬂdmgs under Chapter 20 that
covers the products. ﬁccnrdm y, rﬂasted ,J'Salte.d / roasted and salted Cashcw
rtuts are held classifiable U.nd Tanff Hl:admg 2008 19 10, and olher roasted:
/salted / roasted and salted nut a_ﬁd sccds &te classifiable under 2008 19 20 of
the Customs Tariff Act, 19‘?‘5'

6.18. In the light of the- -::lls lsmﬂ" é.bﬁvé it can be seell that the impugned
products are classifiable undcr différetit Tariff: Iterns ol Heading 2008 of Chapter
20} of the Customs Tariff An::t' JQLI’ Reéa}dmg rate of GST appiicable to the said
goods, the entry at Sl Nu 40 ﬂf S{thcdule O -of Notification Neo.Q1/2017 Central
Tax (Rate) dated 28.06. 201? I1'-5:-3.-:1: as fﬂllD‘EEJFS |

5l Chapter / b . Descnpi.mn of goods
No. | Heading / Sub- | i ! 1
|

Heading / Tariff
[tetm . N i
40 2008 Fru’it' nuts"a:nd hther edible parts of plants, otherwise
preparéd ar. prca:iwt:d whether or ot mmmmng added
m‘uga: Gr| other' dWmténlng fiatter or spirit, ‘net elsewhere
spi |.ﬁﬂd ar inchided; such as Ground-nuts, .Cashew nut,
roasted salted 615 ; roasted and salted, Other roasted nuts
did serds, squesh of Mango, Lemon, Orange, Pineapple or
otbler fhiits. | .
: | | ' | f i l
On a plain readmg of the ahbue mtxj.?, it- is Ewdent that all the products
that fall under Chapter: I-Icadmg ZD{JB %E’JE the Customs Tarill Act, 1975 attract

GST at the rate of 12 % [6% CGST + 6% SGST}
iy
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In view of the observations as above, the following orders are issued;
ORDER

1. Whether Jackfruit Chips, Banana Chips (made out of both raw as well as
ripe banana), Banana Chips (masala) sold without BRAND NAME are classifiable
as NAMKEENS and are covered by HSN Code 2106.90.99 and taxable under
Entry 101A of Schedule of Central Tax (Rate) Notification No, 1 of 20177

Wo. The Jackfruit Chips and Banana Chips are classifiable under Customs
Tanff Heading 2008,19.40 and liabie to GET at the rate of 12% [6% - CGST + 6%
- 8GHT] as per Entry at 81 No. 40 of Schedule II of Notification No.0i/2017
Central Tax (Rate] dated 28.06.2017.

2. Whether the commodities Sharkarai varatty and Halwa sold without
BRAND NAME are classifiable as SWEET MEATS and covered by HSN Code
2106.90.92 and taxable under Entry 101A of Schedule of Central Tax [Rate}
Notification 1 of 20177

Sharkara Varatty is classifiable under Customs Tariff Heading 2008.19.40
and is liable te GST at the rate of 12% [6% - CGST + 6% - SGST] as per Entry at
St No. 40 of Schedule 11 of Notification No.01/2017 Central Tax (Rale} dated
28.06.2017.

Halwa is appropriately classifiable under Customs Tarifl Heading 2106 90
98 and is linble to GST at the rate of 5% [2.5%-CGST + 2.5% - SGST] as per 8]
Ne. 101 of Schedule I of Notification No, 01/2017 — Central Tax {Rate) dated
28.06.2017.

3. Whether roasted and salted / salted / roasted preparations such as of
Ground nuts, Cashew nut and other seeds are NAMKEENS and when sold
without & brand name, can they be classified under HSN 2106.90.99 and taxed
under Entry 101A of Schedule 1 of Central Tax (Rate) Notification No.1/2017?
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No. Roasted / salted )’ |mast’ﬂd ﬁniﬂluaa]ted Cashew nuts are classifiable
under Customs Tariff I—Ieadnllg L;"GE!B 19 18 and reasted / salted [ roasted and
salted Ground nuts and other nuts are class:ﬁable under Customs Tariff Heading
2008.19.20 and is liable to:GST ht the raie of:15%; (6% - CGST + 6% - SGST) as
per Entiy at 51 No. 40 bf" Schcﬂ TI ln:)f Nu‘nﬁc:a.fmn No.01/2017 Central Tax
(Rate} dated 28.06.2017. ] TI ,

r
4.  Whether salted arid mas a chlps i1 ;Patatn and Tapioca are classifiable as
Namkeens and when sold 'mt oLif "ran ‘mAarie;. can théy be classified under
HSN 2106.90.99 and taxed uhder Yt lmfﬂiﬁ of Schedule 1 of Central Tax {Rate)
Notification No.1 of 20177 . i

No. The salted and fasy a\ chlpa k:af Pﬂ'tatﬂ" and Tapioca arc classifiable
under Customs Tarifl Heading b[&(}B 19, 40 a:nld ig liElthle to G8T at the rale of 12%
[6% - CGST + 6% - SGST] asiper | Entty at Sl No, 40 of Schedule II of Notilication
No.01/2017 Ccntral Tax {Ratc::lldélted 28, E‘d D17,

i ! - |

In nut shell, the ﬁdvai:lmF ‘Ll]_iLg el KER/ 105}’2021 dated 25/5/2021 of
the Advance Ruling Authosity, [Kefala starits. uphcld with aforesaid modification
and consequently the appeal i"]lr:d 'bjf t'.h.e appellant 15 rcj
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