APPELLATE AUTHORITY FOR ADVANCE RULING, KERALA
PROCEEDINGS OF THE APPELLATE AUTHORITY FOR ADVANCE
RULING

{U/s.101 OF THE KERALA / CENTRAL GOODS AND SERVICES TAX ACT,
2017}

Members present:

Shyam Raj Prasad, IR5 Dr. Rathan U. Kelkar, I1AS
Chief Commissioner - Commissioner

Central Tax, Central Excise & Customs ~ State Goods & Service Tax
Thiruvananthapuram Zone Kerala

M/s. Abbott Healthcare Private Limited
Name and Address of the) /" 155 27 & B, vallathil Road, Poojarl

Appellant Valavu, Kalamassery, Ernakulam 683104

G5TIN F2AAACK3935DIZ1

Advance ruling against : .
which appeal is filed KER/97/2021 dated 07/05/2021

Date of filing Appeal 30-06-2021

Date of Persanal Hearing 2/11/2021

Authorized Representative Sri V. Sridharan, Senior Advocate

ORDER No. AAR/19/2021 dated 28 /01/2022

1. The appeal stands filed under section 100(1) of the GST Act, 2017, by M/
s. Abbott Healthcare Private Limited, XXI / 457 Al & B, Vailathil Road,
Poojari  Valavu, Kalamassery, Ernakulam 683104, bearing G5TIN
32AAACK3935DIZ] {hereinafter also referred as the appellant) against the
Advance ruling Order No: KER/97/2021 dated 07-05-2021 pronounced by
the Kerala Authority for Advance ruling.

2. At the outset, the provisions of the Central Goods and Services Tax Act,




|
except for certain provisiorr Jiccnrdmglyﬁ, a reference hereinafier to the
provisions of the CGST Act, Rlu es ah'd the notlﬁcatmns issued there under
shall include a reference to the qurréspnn ing provisions of the KSGST Act,

Rules and the notifications iskyec i fthe eun ,Er
1518 .

. I
3.  Brief facts of the tas:jef:l ‘ |

3.1. The Appellant is a c’n‘r;hé)any rnf:n 'p Fr,ated under the Companies Act,
1956 having its registered office [at 3, DJ rporate Park, Sion Trombay Road,
Mumbai - 400071, India, The Appellant :i "'trnter-ali‘a engaged in the salé of
diagnostic reagents/kits et it | S'Emelﬁ%ﬂ that| the business model of the |

Appellant intér-alia, in the State of Kérala, i3 that it places its nwned|

diagnoestics instruments at. the remrsés oﬁunrelated hospitals, labs etc. for
their uses for a specified permc|1 w:thnut a‘%'\y cunsuderatmn To execute the
aforesaid placement of mslkru ;Enté. the appellant mtéralla enters into

|
reagent Supply and Instrumer . Agteement ("the ‘Agreement®} with
lehpt topy” of the sample agreement

various hospitals, labs &te, h true
effective dated 01.06.2016 w;tn rhel

....c-spi alﬂab ([EIraa Hospital, Calicut) is

produced.
I

3.2. The Appeilant submits that fl:-[lowmb activities are camied out in terms

| I::
of the said agreement. I'|i .

Placement of specified med:callmsfrumehts' o u réFated hospitals, idks for
ratlﬂn, er a: SJ;élﬁed period: Under the
Agreement, specified medical nstrun‘lenmihEremafter referred to as the

their use, without any tonsid

‘instrument') is provided by fhe %_Hp.?i_l_?lnt to the identified unrelated
hospitals, labs etc. for thew use. "'fbr '-'.5'1 specified period without any
cansideration. The rnstrumer?ts -arF ﬁ E{IEL‘I at the unrelated hospital's/ lab's
premises for use by them. The wnbt‘ship i
with the appellant ang &ll rrgh 5, t;tle. anc
owned and vested in the appel ant at .'-.L! times during the instruments
without any consideration. The said mstrdi'nents have a period of use. The
hospitals/labs only possess & pen‘nlssmn 10 |use the said instruments
provided to the hospitals for a spel:iﬁeﬂ peHad and|are returnable at the end

]the mstruments centinues to be

interést in the instruments are

of the specified period or &t -.




instruments are centrally stacked by the appellant at its warehouse located
in Ahmedabad, Gujarat. From the warehouse of the appellant, as and when
required the instruments are transported to the identified unrelated
hospitals, labs etc. located in Kerala {and/ or’{c;ther,States} under the cover
of a delivery challan in accordance with the provisions of the CGST Act.

3.3. Supply of products (reagents, calibrators, disposables, etc.) are
effected as provided in the agreement. As per the terms of agreement, the
haospitais/ labs are required to purchase reaQEnts. calibrators, disposables,
etc. (hereinafter referred to as the 'products') at the prices specified in the
Agreement. The products are supplied by the appellant to its distributors on
payment of applicable GST. The distributors in turn supply the same to the
hospitalsflabs. The distributgrs aiso duly dischérge the applicable GST on the
price charged for supply of the said products. There is no direct sale/ supply
cf the products by the Appellant to the hospitals/labs. A sample copy of
Agreement dated 20.12.2016 made between the appellant and the
distributor for supply of product, sample ‘GST invoices issued by the
appeliant for supply of the products to the distributors and the sample
copies of the invoices issued by the distributors to the hospitals/labs were
also submitted.

3.4. The appellant submits that the agreement carries a clause (clause 3.1)
to the effect that if the hospital fails to purchase specified minimum
quantum of the products, then the appellant is entitled to recover from the
hospital, an amount equal to the deficit in the actual purchases vis-a-vis the
minimum purchase required. This clause has never been acted upon by the
appellant.  In particular, no recoveries have been made or payment
recovered from the hospitalfiabs. The appellant undertakes to pay GST if any
recoveries would be made. In very few instances (approximately five), the
appeflant has raised suo-moto claim, on the hospital for payment of some
amount. The same was not agreed to or accepted by the hospitals/labs.
Accordingly, no amount has been paid/recovered. Thus, in effect, the clause
has not been implemented by the appellant and hospitals/ labs. This
iness model is in place since past many years even prior to introduction
3T. Further, it is industry wide practice, even internationally, to supply
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instrument free of cost to IJhe huspltaisﬁ'ébs This is to prevent biockage of .
funds by the hospitals/labs keepihg |n| mi’nd .the commercial and business
expediency of the pharma ir du try e |

3.5. The order dated 02, 05 201? of E.Jie;ﬁuty Commissioner (Int.), Dept. of
Commaercial Taxeas, Ernakulam in the UAT reglme ‘in the lcase of M/s. Prompt
Enterprises {distributor .of App rJantJ In r‘Espect nf detentlon of instrument
belonging tec the Appellant on 0 03. 2015 demnnptrates that the appellant
was following the same busmesi mndel euen in the erstwhrle VAT regime.
This itself demonstrates that the Lnudal r\ras adoptéd by the appellant due to
commercial and bus1ness| exp! dleqme&i A copy of| the order dated
02.05.2617 of Deputy Cnmmlsfmner |{In1:), Dept of Commercial Taxes,

Ernakulam is alsg submrttedl.wlth. ey |

3.6. The appellant submlba thﬁlt the !macemenﬂ of the instrument was
without any consideration. CaJ‘mequehtlyﬁ the appeilant believed that no
supply was being made by the preilant ta the hospitalsflabs. Therefore,
such instruments were muved to thE pre%ises nf the hluspatatsﬂabs under
the cover of delivery challap |W||thnut an"gf' tax mumce A consignment of
instruments that was transpurted by Ehe app“e}lant to a Lab (M/s. Le Aayush
Laboratory, Kozhikode, Keraia}l uJ4thout any cnnslderatmln pursuant to the
terms of the agreement betw €] appeﬂaht and Lab, were seized by the
Assistant State Tax Officer, Fquad Nc- I\F ﬁtate GET Dept., Kozhikode vide
Order No. OR. 16/KGST /2017 AV dated 1‘?3 02, 2018 The said goods were
seized on the grounds that Fhﬁ were nﬂtﬁaccumpamed with a tax invoice
but were being transported undela delwei'y challan since the same are not

material, they are not bemg teturmed tﬁ thei'n

3.7. The Agppeillant had Fa'i;?&_d flallnwlr]g Iie:qujest'iq!f_h' in the advance ruling
L i

"Whether in the facts of the preTe?nt case fhe pravision of specified medical

nre.-‘atela' Jparties !fke hospital(s), Lab{s) for

uses without any consm’erlatgl r:ﬂmstimirres a "5uppfy" or whether it

application:

instruments by the Appeﬂant e

constitutes "movement of gg_cliah's arherwwse than by way of supply" as per
provisions of the CGST/5GS ?I'xf;qr 0




3.8. The Hon'ble Authority for Advance %uting Kerala vide Order No.
KER/15/2018 dated 26.09.2018, held that the placement of specified
medical instruments to unrelated customers like hospitals, labs, etc.
constitute 'Composite Supply'. The principal supply is transfer of right to use
of any goods for any purpese and is Iiab!e:'.tb GST under S1.No. 17{iii} -
Heading 9973 of Notification No. 11/2017 Central Tax {Rate) dated
28.06.2017. The Appellant filed an appeal before this Hon'ble Appellate
Authority against the order dated 26.09.2018. The Appellant was granted a
personal hearing by the Appellate Authérity for Advance Ruling on
(03.12.2018. At the time of hearing, the appellant submitted additional
submissions. This Hon'ble appellate authority vide order dated 14.12.2018
dismissed the appeal of the Appellant holding that ne new argument or fact
was hrought befare it which wouid require nﬁddiﬁcation of the order dated
26.09.2018. Accordingly, the Appellate Authority for Advance Ruling affirmed
the order dated 14.12.2018. Aggrieved by the order dated 14.12.2018 and
26.09.2018, the Appellant filed writ petition before the Hon'bie Kerala High
Court.

3.9. The Hon'ble High Court of Kerala vide order dated 07.01.2020
(reported at 2020-TICL-40-HC-KERALA-GST) held as under:

(i} The order dated 14,12.2018 and 26.09.201.8 went beyond the terms of
reference. it was open to the authority to decide whether the supply of
instrument is a supply for consideration but its findings regarding
composite supply are wholly without jurisdiction.

(ii} In the facts and circumstances of the 'case, .the authority could not
have held that the placement of instrument and the supply of reagents

is & composite supply for the following reason:

a. The supply of instrument and the.supply of reagent is by two
separate persons, i.e., by the Appellant and the distributor of the
Appeltant. Supply by two persons cannot be fused together to make
it a compaosite supply.

b. For two supplies to be composi upplies they have to be supplied

e time, Thus, in the present
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case, cantinuous Eup y of s Nice {nglit to use instrument} and

periodic supply of goods./ p)redud:e cennet be cempemte SUpply.

_ |
3.10. The Hon'ble High G_e_u‘;r quaShedtthe order dated 14.12.2018 and

26.09.2018 and remended"t 13} rnei:ter '*beek to Ld. Authenty for fresh
determination of questlen pesed b the Appellant i.e., whether the
placement of the lnstrumént at tILe premlses of the hospitals/ labs is a
supply in terms of the Ceritral Geeds an’d Bervices Tax Act, 2017 (hereinafter
referred to as the 'CGST Aﬁt'}l and the: [{era!a Goods end Services Tax Act,
2017 {hereinafter referred to as the 'KGST*Act ).

|
3.11. The Appeilant filed dlei:jlled 5ubm1§smn before the Ld. Authority for

advance Ruting Keraie explemmg that !:he plecement of instrument at the
premises of the hesp:talsf.labs‘ |5 net a rhsupely for a consideration. The
Appellant appeared before 'the Ld Auther:ty on 23 10.2020 and reiterated
the submissions made eatiief Trlue Ld. Adthenty answered the question by
holding that the p}acement!efi 5tr|Jrnents£ at the premisles of hospitals/labs
s 8 supply for censnderatien The ﬁhthngs ef the Ld. Autherity are

summarized as under: i ;

{1)For an activity f transactlerp ta II:ue| & "5upply it should be a suppiy of
goods or services, it éhe |I::i be" .rna 2 in the course or furtherance of

business, and it sheuld be for e censiderﬂtmn The placement of
instrument at the prerln_lses of the hespltalsﬂehs is a supply of service
as per Para Kb) of Schedulg || ef|the CGST Act which provides that any
transfer of right in: geeds t:-theut t]reeffer of I'cltle is a supply of service.

Ll

The definition of the tem"«_i DUsSIESs” is very wide, and thus the

placement of |n5trument wlll be a SUppIy of service is in the course or
furtherance of the busqnéjs iof fiHe Apbellant.

(2)The next and most impe elnt is5ue Is' Iwhether the supply is a supply
for a consideration. THe' deﬁnltmn ' ofi-consideration includes payment
in monetary or non- men*elaw form a’[ncl else rnclucles monetary value

of any act or ferbearane ||n respect ef m response to, or for the
inducement of 5;.1|::up:u|5gr ef ;eeds of se?'\m:es er I:u:lth The cbligation of




the maotivation for the Appellant to enter into contract with
hospitalsflabs and thus such obligation constitutes valid consideration
for supply of transfer of right to use the instrument.

(3)The decision and the ruling relied by the Appellant are not applicable
as language of the definition of the term “"consideration" under the
CGST Act is plain and unambiguous and thus there is no heed to make
any recourse to any other construction or.interpretation.

{4)The decision of the Hon'ble Bombay High Court in the case of Keshub
Mahindra v. Commissioner of Gift Tax [{1968) 70 TR 1 Barn.] relied by
the Appellant is not applicable as it is out of context and the said
judgement deals with the issue of "cons_i_deratiﬂn“ under the Gift Tax
Act which is not pari materia with .the -definition of the term
“consideration” under the CGST Act.

4. Grounds of Appeal:

Being aggrieved and dissatisfied by the impugned order passed by the Ld.
Authority, the Appellant has filed the present appeal, inter zlia, on the
following greunds, which are urged herewith without prejudice to each other:

4.1. The appellant submits that as per the first leg of Section 2{31){a) of
the CGST Act, consideration may be paymeﬁ't made in money or payment
made otherwise than in money. However, it should nonetheless be
'‘payment'. Further the term "consideration” is defined under Section 2{31) of
the CGST Act as under:

"(31} "consideration" in relation to the supply of gﬁnds or services or both

includes—-

{a) any payment made or to be made, whether in money, or ctharwise, in
respect of, in response to, or for the indu;ément of, the supply of goods
or services or both, whether by the recipient or'by any other person but
shall not include any subsidy given by the Centra! Government or a
State Government;

4,2, The general meaning of the term 'paym'lent’ is. discharge of debt or an
liguidated sum, which is discharged by making payment in money or

otherwise, The dictionary meani rm payment as per the




Fee ] coe I | T
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Chambers Dictionary (1993: |Ed|tll)h] PzLymeht meéans the act of paying; the
discharge of a debt by meneW L: lits eqmvﬁalent in vatue] that which is paid.
'Further as per Cambridge Internétlenel Rictiohary of English (1996 Edition) -
Payment means A peyment {5 Lan ameuhtI, of n'n:me’;»r pald As per American

Heritage Dictionary {Thrrd Edltlen|] y:he erereI pay rrieens
L 1 I

1. To give money to -’ |rL Lwrn for vrjjefe‘.d_s; or SErUiCEEI rendered: pay the
cashier | Co |

2. To give {money) in e'xdﬁengi'e'i'ifé%r Ig'ee'dﬁ- or services: paid three
doflars for & hamburger paid:ian heurty wade |

3. To discharge or settle Eeldebt or en ebl:gatlen} paying taxes; paid

| .
the bill | ! '_: . |

As per Black's Law' BItTDl’IEI’Y [Jl‘e?'fth Edltmn} the term ‘Payment’

means l

% i - | I

1. Performance ef-en_ P‘hhgetmn b‘;.»' delwery of money of some other

valuable thing eccep‘ted_ln partlel e]r Tull dlscherge of an obligation
2. The money or ether|vel1.|able thlng|se delwered im satisfaction of an

obligation. R | [| I

4.3. The appellant further sxﬂnmits Fhetk "Kanga and Palkhivala® in his

treatise on Income Tax Lew| anl:i Prectlcle [Eight éﬁltlﬂl’l] in the context of
I

Actual or Constructive receipt eg nceme under Section 5 ‘of Income Tax Act

explained that income may- be*recelved ik meney ch in meney s warth as by
way of adjustment, 5ettlemeht clf acteuﬁts negetlehle mstrument etc. The

retevant extract is as under: | | o k

"Actual and constructive ;ecé;pe - :‘near;?e profits and gains may be
received in the form of meﬁé}?!ﬁtjﬂmrtﬂjee Wit as money, in kind as well as in
cash (See under 5. 4 "Indome lin me}aej-!fs'-- wortfn or equivalent of cash’,
p.124} A sum of money mey'ee-'"reeefee‘erm mere ways than one, for
example, by the transfer of a H:ern ‘or g negetrebfe instrument or the
acceptance of a cheque or- efﬁe*r e’ec}rmené ‘Which represents and produces
money; what amongst bu’sfneﬁsﬂ;erj .m;gh,_t.ﬁe egiivalent to receipt of a sum
of money would be receipt withif] the iH’re‘b : j' statute. Adjustment of
cross-claims, a settlement of e-:r:at.-'n 7/ - Ry

IJ-'” || |




entry, or a set-off would be equivalent to actual receipt of a sum of money

afthough no money may pass.”

4.4. Further, the word 'octherwise' will take colour from the preceding word
'money'. Thus, payment will mean a payment in money or through chegue,
credit card, bank transfer, account settlement which is equivalent of maoney.
Also, payment will include a payment in kind, i.e., supply of goods or
services in towards discharge pre-agreed payment.

4.5. It is submitted that In Workmen of Rohtas Industries Ltd. v. H. K
Choudhuri, AIR 1965 Pat 127, the Hon'ble Patna High Court Supreme Court
ohserved that "In White v. Elmdene Estates, Ltd., {1959} 2 All ER 605 Lord
Evershed. M. R, has observed:

“...The word ‘payment' in itself is one which, in an appropriate context, may
cover many ways of discharging obligations.”

4.6. The appellant further raised an argument about Section 2{31) that
Clause {b) of definition of consideration includes monetary value of any act
or forbearance. This is as opposed to clause (a) which covers payment in
maoney or in kind. Further, the act or forbeérénce.wh‘rch to be treated as
consideration should be capable of being expressed in monetary terms. if
no monetary value can be attached/ascribed to the act or forbearance, they
will not amount to "consideration" under the CGST Act. This is the most vital
aspect to be noted in the present case. The-lé‘gislature has used the term
'‘monetary value' specifically and expressty in the definition of the term
"consideration”. It is cardinal ruie of interpretation that legislature is not
presumed to waste its words or treat them as mere surplusages and
meaning should be given to each and euew’-_-wnrd used in the statute and
nothing should be rendered redundant. Thus, appropriate emphasis has to
be given to the words "monetary value" used in the definition of the term
“consideration". The term "monetary" and "value" is defined in the following
online dictionaries as under: -




Dictionary H&'ﬁeﬁ'i‘-}_ N  value

. -] T the amol v thal
Cambridge | relating to mbney| or in the | unt of money that

_ cari be received for
| 1

Dictionary | form Df!‘I"IDITET'y‘ ‘ ' - 5umethim£

Of or reldtion tcu ﬁneymlﬁ tn i
Merriam the mechan|5ms‘|by wh:ch Ff is |the monetary worth of
Webster supplied té =;e1;nd, flﬁcuiatlesjl inl| soffiething
the ecnn‘nmy'i., | ' '| . . |

Collins Of or relgtion ti::i ’|m@neiyi';‘;ﬁr" thejvalue of something is how

Dicticnary | currency | -,| T much money it is worth

4.7. The appeliant submlts thELt the|t€rm “mé;'n'e'tary vafue" has been

defined in various online reéﬂur e‘s at ﬁ]||0JWS 5. |
N

S_per uocabulargcnm tde prnpertyr of having material worth (often

indicated by the amount of mnnei/ 'St]methlng waould bring if soid).

Ik |
As_per definitions.net, th ‘[plmpe*'ty :uf hawng material worth (often

indicated by the amount of muqe

samethlhg wuuld brmg||f sold).

As per accountingtddls. coml ManEtar‘y value:ls the amount that would

be paid in cash for an assetrur gemte i, fithwere to be SD|d to a third path).

For example, tangible property mtang:bie lprﬁperty'r', Iabur and commodities
are priced at their monetary i alde o q |

4.8. The appeilant argues tTPat[Ihus anly |f| 5nmethmg has & material worth,
i.e., it is capable of being sal thén |t ill have munetary value gr be
payment for supply of goods |or =erwce lf a thing cannnt be bought and seld
and cannot be indicated by ah i Truunt t)f maney it wuuld fetch if sold, it will
not have a monetary value. Sug:r thmg ca'rrnnﬂt be a "“consideration” for the

purpeses of the CGST Act. - ° bt
[ ol

4.9. It is further submitted| ‘that GEEI'-R- 20016 on non-monetary
consideration issued by Aus_t'ria’l'ia_n iTdx Department explains that

consideration for a supply mayl inclUde aa}i:s rights, obligations; however,

such acts, rights and obilgatubns a|re ofteh’: msregérﬂed as they do not have
o : -

economic value and |ndepenﬂen+ identlty L

is as under: Y




"Eronomic vafie and indapendeant identity

80. As stated at paragraph 68, the test for determining whether a payment is consideration
for a supply is whether there is sufficient nexus between the supply and the payment
Consideration for 3 supply may include acts, rights or obligations provided in connection
with, in response fo, or for the inducement of a supply.  However, things such as acts,
rights and obligations can often be disregarded as payments as they do not have econamic
value and independent identity separate from the transaction.

81, For g thing to be treated as a payment for a supply, iE must have ecenomic value and
independent identity provided as compensation for the making of the supplv. That is, it
must be capable of being valued and be a thing that an acquirer would usually or
commercially pay money to acquire. Whether this requirement is satisfied wilf usualfly be
demonstrated by the parties to an arrangement assigning a specific or separate value to
the thing. However, the assigning of a value by the parties is not necessary for a thing to
have econamic value.

82, Whether a payment is consideration for a supply depends on the true character of the
transaction. Consideration for a supply is something the supplier receives for making the
supply. Alfthough a non-monetary payment (and acts or forbearances) canh form
consideration, the character of the transaction wilf determine whether it forms part of the

consideration received by the supplier for making the supply.

3. Many transactions invoive exchanging various rights and obligations bhetween the
parties {o the transaction. In particular, the true character of the Hansaction may
characterise the payment as a condition of the contract rather than the provision of non-
monetary consideration, For example, in many cases, agreeing o enfer inte a contract to
recefve a supply for a specific period of time is not non-monetary cansideration for that

supply.

84. Also, subject to the terms of the agreement transactions wilf often invoive a supply
made only for monetary consideration. in these cfrcumétances, obligations entered into as
part of the transaction by the entity that is liable to provide tf:;e muaneay will not he separate
parts of the consideration for the supply. Simitarty, where the trepsaction in substance
fnvolves a supply made for a thing that is non-monetary consideration, the obligations to
provide that thing will not constitute separate parts of rhfa- consideration.

85. Non-monetary consideration needs to have & clearly independent identity. Obligations
that are essentially another wall of describing the consideration do not have a separate
existenca.

For example, the abligation to pay money dges not exist separately from the payment of

money for the purposes of identifying the r:onsfderaﬁbn. Afsg, in most casas, the use of a
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a fower price if a custormer uses-g'[vé-;‘: it card, H?F seof the.credit card is not non-monetary

oy |

4.10. The above GSTR aISt'aJ pflOTIIﬂES ar|1 exampie |IEustr|at|ng the aforesaid

proposition. The example is| ] idelntmal tn||l;hie facts nf the present case. Under.

consideration.” N

- the example, Supply Co. p[ates machmesnlree of cost at the premises of Deli

Co. which agrees to purchael,e mimum 'Er‘huunt of supplies from the Supply

Co. In such mrcurnstance? it IE statlad that the obllgatmn to purchase
1 | |_|._.

minimum supplies does m:-i:l ave any :ECGT‘EE.‘II“I"IIC value or independent

identity. Thus, the same daeg ‘nnt quah

The relevant portion of the s;ald exampleﬂ is as‘under:

| (I
"Example 16-promoation of a pamcufaxJ prolducr i | :

d5 F'II‘JI"I monetary consideration.

112, pefi Co, as part of an Exi'fusi}/e supp.‘y Ieﬁaﬂgement with |Suppfly Co, agrees to
purchase a minimum amount of supp.‘rES" fmm|5ﬂppa’y Co gt a favourable price during a
specified period. In returmn, 5uppfjf Co| afews Dy Zk‘ﬂ ito use some of its machines for the
same perigd, Tha machines are: t.]sed f qanne&tmn With: thé' supplies and are expected to

become obsolete at the end of the penad ' :' - |
1

113  Afthough Deli Ca enters' .f{}t:::- E oq.’:gahaq ) purchaﬁe pmducts of a rninimum

specified value, entry into this abirgan r{aes nqt Ebnshtute ﬂﬂﬂ' monetary cansideration. It

does not have an mdependentlfdenﬂty separate ;i'mm the suppfy arrangement. The

the equ."pment and, product by Supply Co for the

I’.‘Uﬁf r:lfinE'."

obtfigation merely defines the suppfy fi

rmonetary consideration prowdea’ by H;e |

T14,
equipment is the money paid by EE’:’!lkﬂ each rfme it purchiases supplies from Supply Co.
under the terms of the agreement.? ; | I !

| i |

4.11. It is further submitted thah thE relevant extract of the definition of
I. I v il

Consideration is as under: ; i

The ronsideration that Supp.fy Cd rec‘eli’ves fur tsisupplies of the product and

"9-15 Consideration ! : Il

(1) Consideration includes: . ' | ;. | -
(&) any payment, or any att Im* Hprbearancé in conhection with a suppiy of
anything; and | C !
(b} any payment, or any actmr farbéarat"lce |n|respodse to or for the

inducement of a supply of anythr;_ .




(2} It does not matter whether the payment, act or forbearance was
voluntary, or whether it was by the recipient of the suppiy.”

4,12, The appellant had raised an argument that the definition of
"consideration" under the CGST Act, is much narrower than the definition of
the said term under the Contract Act. The agreement in the present case
specifically says placement of instrument is without consideration. The
definition of the term ‘consideration’ under the Contract Act is very wide and
includes any act, abstinence or promise from the promisee in exchange of
the promise by the promisor. Any benefit to the prarhisnr or detriment to the
promisee will be a sufficient consideration under the Contract Act. The
relevant definition under Section 2{d) of the Contract Act is as under:

"When, at the desire of the promisor, the promisee or any other person has
done or abstained from doing, or does or abstains from doing, or promises
to do or to abstain from doing something, such act or abstinence or promise
is called a consideration for the promise.”

4.13. Under the Contract Act, consideration is a vital element of the
contract, An agreement made without consideration is wvoid and
unenforceable. This is to ensure that the parties are serious while entering
into contract and that they have taken active ba‘rt in the bargain. However,
to ensure that frivolous contentions, that the contract is without
consideration, are not raised even in genuine contracts, the definition of the
term 'consideration' has been widely defined. This definition under the
Contract Act can be contrasted with the definition of the term 'consideration’
in the CGST Act. The definition of 'consideration’ in the CGST Act includes
payment, whether in money or otherwise, and-monetary value of any act or
forbearance, Thus, the cansideration requires passing of either money or
something capable of being expressed in money, from the recipient of the
supply to the supplier. in other words, any act or forbearance to which a
monetary value cannot be ascribed, is not 'consideration' under the CGST
Act.

4.14. The Appellant relies upon the degiskes.gf Hon'ble Bombay High Court
in the case of Keshub Mahindra v. ¢4 '
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Bom]. The issue arosé uridefr :th'e'GifE-gTax Act, 1958 was that Keshub
Mahindra along with his. two brothérs 1-
Mahindra & Mahindra Ltd {MEN ] M&M
supplying 'jeeps' manufaatured' Wniys Miotbirs. Eric (manufacturer of jeeps,
in USA). The jeeps were supghled by alnﬂther company Wiliys Cverland
Export Corporation ('Export .Cn.j Thgre, wés & tontract between Export Co.
and M&M that the Export 'Gol will |haué 4 right to elact to opt for the
allotment of shares by M&h?l 5 and hen the shares will be issued.
Subsequently, a contract wias llltél'Ed be‘ veen Keshub Mahindra and two
brothers on one hand angd E}(dm lc_; “!!tan the E other:hand, mherem the Export
fl‘if eaffier &
allotment of shares. In return, i eshub Mahindra and two brothers agreed to

¢ld. substantial shareholding in

was Engaged in the business of,

Co. renounced its right in; '_ ntra-::t to elect to opt for the
assign the right to take alfotment ¢f ngﬁ S shares in favour of Export Co.
which were to he exercised by 1llys Motbm Inc.. The Gift-tak Officer alleged,
that the benefactor in the .delv were. Kebhib fVIahlndra ahd two brothers
when they gave away the hgh‘ts free wl'lereasl Ehe beneficiary was Willys
Moters Inc., but the beneﬁt whu:"u WlIIyE I!u'lﬂturs Inic. conferred in returmn did
not g¢ to Keshuly Mahindra and two bmthers but to M&M. The term “gift"
was defined in section 2(xif) nf the Glﬁ: Tab-c Act, 1958 as: "the transfer by
| rst.'ng’ mair%b.-‘e er irfinovable property made

one persan to another of any e-
vofuntarity and without colnsr' eratit n .i’r|? |money or money's worfh and

|
includes the transfer of any P i penj'.u dee; ?Ed to be a g;ﬁ Lunder sectmn 4."

The Court while analysing the eﬁmﬁ:lun E:u e termn' gift' in the Gift Tax Act

- and the definition of the term cunltr‘att' &rn the Indian Contract Act, 1872

'
ohserved as under: . |¢

"25. The second thing that has to b nbred 5@ lEaF &5 the dafinition of "consideration” in
saction Z{d) of the Contract. A.-:t i r.lah%emed ff’_é the eb:erEss modification rmade to rhar!
definition by the uses of the Words :i‘ar‘.'s:!:'er?ﬂ n malney or maney's worth® in the
dafinition of “gift". Under. the Cﬂnl‘r.ac't Act can!m’eratmn frust of course be something
which the law can deem of somé value But i'[‘ neé ot ﬁece;&anﬂf be "moneay’ ar money's
worth"™. Sir Dinshaw Mulfa puts it: .{'hu.s at ;ragie 15 f His fommentary on the Confract Act:
rApart from the peculiar case ofia ,qra Eelmaﬂ’ 'by deed Engf.rsh law will not enforce a
promise unless it was given for vihld &
something which the law can dedm'gF. I|' : . ST

it @ subject of bargain. The vaiué 5d |k A !
N




presant performance, for example, the defivery of goods, or it may itself be the promise of 3
performance to come. These elements are embodied in the definition of consideration by
clause (d) of cur section.”

27. Now, it is undoubtediy the intention of the Gift-tax Act by the use of the words
“considaration in money or money’s worth” in section 2(xi} te fimit the meaning of
consideration to something which can be reckoned in tarms of money and not to any and
event obfigation, e.q., a promise to marry, which would be a valid consideration under the
ordinary faw of contracts. It is a moot question whether “cansideration i monay or money's
worth s the same things as “valuable considaration or somefhfng which the law deemns of
value” or whether it was intended by the definition te narrow down the concept of
considaration. We have adverted to this distinction in order to emphasise the extent of the
narrowness of the concept of consideration in the Gift-tax Act. The distinction, however,
need not detain us here, for 'we shall proceed to consider whether the consideration in the

present case was as stated in the Gift-tax Act definition "in money or money’s worth.”

The appellant submits that the above decision states that any and every
obligation will not be a consideration where the statute requires that the
consideration should be either money or in money's worth {or has a
monetary value). The ratio of the above decision equally applies in the
present case and the interpretation of the term "consideration under the
Gift Tax Act is relevant for determining thé ambit of the said term in the
CGST Act as the definitions are similar.

4.15. Further it is submitted that the agreement in present case specifically
says that it is without consideration. In the present case, the placement of
instruments by the Appellant at the premises of the hospitals/labs does not
invelve any payment made or to be made whether in money or in any other
form to tlhe appeliant. This is also clear in terms of Clause 2.1 of the
Agreement, which is re-produced hereunder:

“2.1 Right to use the instruments: Abbott Heaith care hereby grants, subject
to the terms and conditions specified in this Agreement. to the Customer a
non-transferable right to use the Instruments without any consideration for
the use per-sa during the term of this Agreement,

Thus, the placement of instrument at the premises of the hospitalsflabs is
not a supply for a consideration.
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4.16. Further the appel!ant."'ﬂ'

| | ;
LI ' .
1’:cend5'|tl”1-ét n‘llar;e cbligation to purchase
' I i

minimum gquantity of pmduct$ fc uea nﬂt lave: .alI Iy'l monetary value and thus
is not a ‘consideration’. uCiause 3 1 Iofme sarmple agreement submitted,

provides that if the hcspstja_l*'f’a'_ll; to puh:h Y spelc'llhed minimum gquanturn of
the products, then the Appelis JLits: erﬁitf&d to rgtaver frem the hospital; an
amount equal to the dé’ﬁ'd‘it;;:_iﬁg tha. ar:.tua .purch s¢s vis-a-vis the minimum
purchase reguired. It is: SL;TE | 1ttEd ri:hat this: o‘bl:gatmn to purchase of
minimum quantity does fot anlncunt to "'anmd:::lratmn“ for the purposes of
the CGST Act. The CGST Act requres f‘jalt )chere E‘h uEd be monetary value of -
act or forbearance for it t@ am ' nt tu "car‘fslderatgqn“ for a supply. Thus, a
mere obligatien to purchase mr'ir Um qLJ nhtyusqhot something which can

be bought or sold, and aist nn"‘

_ nne‘f wm'ﬂ;h canl DE' ascribed to it. Therefore,
such an obligation does nmt avé aﬁ.l munetary value., Hence, ‘the

observation of the Ld. Authnrlty ks mtulrreci'FQ l ‘I'
|
4.17. 1t is further submitted 't'rh"at tt :ére !tséllw riexus between the placement of -
instrurment and cunsndera“cmn. :.-ald bly' ’!E haéplltalsﬂabs for purchase of
reagents. There must be 4 Ilnk nlﬁlr négL;sLbetwgen the supply of goods or
services by a person and the cbdéideratl% paig: Q'y ancther person. This is
clear from the words ‘in ree;pect of.in rEﬁpéhse td mr for the inducement of'.
In the present case, the hmspl’;a sf Iabs blacedmfder for the purchase of
reagents and make payment {’of thEr 5d|r.ne ThFS is performance of the
agreement to purchase réagent. hp‘:prup'ate GST is being discharged on
such supply by the distr-ihuttj:r- ;ﬂ;thhe Aiapel[ant Ti‘ﬂ!.!ls the consideration paid
by the hospital / labs is for !s*:,_u;pilply c:-f rea ;Ients “There iI5 NG nexus between
the placement of instrument. :tiz.'f}tl'e A;ﬁpel aht artd the consideration paid (or
obligation undertaken) by the Hé:s Italaﬂabs Hem:e the present transaction
namely placement of mstrumel'n*l: 1 fthe ||3rem|s st of the hospitals/labs is
tHEre ramu supbplly The hospitals/labs. have
agreed to purchase a mi_hi'r'r']'um uantaty' reaglepts under the agreement
with the Agppellant. The a_g:_rej'gm r,t pmmd'e*s that m case, the hospitalsilabs
fails to meet the minimuim purchase: 't:d::all| stion! tﬁey will be liable to pay -
deficit amount to the Ap‘p_.@e‘ll_éj'r}t. Shqh"pafment ln:f ‘deficit amount is in the

nature of damages / cumﬁengﬁt’i,_m cha eadh

o ke

without any consideratidn. Harig 2,




buy minimum quantity of reagents and not a -consideration for any supply
even of reagents. '

4.18.Further under the CGST Act, consideration is used in the sense of
performance of the obligation and not entering into a contractual obiigation.
Under the Contract Law, there are two stages in a contract; formation of
contract and performance of contract. The term "éﬂnsideratiun" under the
Contract Law is concerned with the stage of formation of contract. In other
words, there should be consideration at the time of formation of contract
and subseguent non-payment of considerat_idn will not make a contract
without consideration but it will amount to a breach' of contract. Pollock and
Mulla on Indian Contract Act {15th Edition) at page 56 expiains this concept
as under:

"The term" consideration” must be distinguished from the act of payment of
agreed price. The act of payment of price (or its non-payment) is the
performance of @ promise already agreed. Consideration can exist or not
exist, and must be reckoned, with reference to the making of a contract, iIf a
promise to pay is the consideration for fhe.i'pmmfse, payment of price s
performance of that promise and not its consideration. Not paying price
agreed is non-performance or breach, and not lack of consideration.”

4.19. The appeilant submits that however, the term "consideration" under
the CGST Act is not to be understood in the above sénse. The term here is to
be understood in the sense of actual act of payment in discharge of the
okligation and not entering into the contractual ohligation {or promise). It is
clear from a perusal of the definition of consideraticn which include payment
made or to be made whether in money or otherwise. When the payment is
made, the anterior obligation to make payment is subsumed in it and does
not have any independent existence, If even the entering into contractual
obligation is also to be regarded as a consideration under clause (b} of
Section 2(31) of the CCST Act, then a singlé transaction of supply will be
taxed twice, one at the time of entering into obligation and second at the
time of its performance, which is not the intention of the legislature. This is

not the intention of the legislature to tax a .single transaction of supply
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for the purposes of the CﬁST] Ct: [ ikh presem case, the hospitais/labs
have entered into a contractual |ubhgétf?n to pUrchase reagents from the
. distributors of the Appellani:'The drstﬂbutnr 5upplles the reagents and
discharge appropriate ‘G&T L‘bn 4he same Tﬁe act ﬂf purchase of reagents by
the hospitals/labs is the pefﬂ:rmande It}jf tﬁe cc-ntractual jobligation on which
GST has been dlscharged by |the dllstrﬁbutar I oth{ler words, the said
cbligation has been 5ub5umEd |r|‘1 thE 5upbly made by the distibutor. Thus,
the said contractual oblclgajcmn Glanndt )ae‘! again ;,reated as a consideration

for the alleged supply made I:r;;r |the Appeilant |
. I i

4.20, At the time of the heahng| the! appellant has submitted the copy of the
advance ruling orders |55LIEE|‘ !by |.thHe ,buthurit:.r for advance ruling in
Karnataka (Advance Hullng [No KAR AD#.G 118}’2(}19 dtd. 3[1 09-2019) in the
case of M/s. Randox Lab-::-rataries“ndla Pvt Limited), Bangalure wherein the
Authority for Advance Rulmd he‘cl as. follci:wé

i

“in this modef, it is seen thar L‘he app‘f.*t:anr is selling the reagents to the
distributors and the drsfnburqrs are |semng the reagents to the end-
customers. There may not be|a|ny syﬁpfy from the appiicant to the end-
customers in so far as reagehts, are m;-ncemed Jn'sur:h cases, the appficant
transters the property. in goedsl m tﬁe fpnn for reagenrs to his distributors
and the distributors in turh’ SIéH J'l’ ﬁﬂ théuenf:{' r:ustamers

ft may be a fact that the goﬂdk maj/ .m:-r li‘ae ava.'fabfe in the open market
except with the distributors!. anh thé' .coﬁr?'a:t berween the applicant and
end-customer may stipuiate thel Pbrcha;sé af reagents from the distributor, it
does not say about the deta.f!s af s'uch drétﬁburﬂr specifically. The moot point
is whether the agreemerit s.'gneld berwe f the applicant and the eng-
customer be binding on the Hréﬁ)pf;umr unfé‘ss the condition to that effect is
present in the confract beﬂveen the appﬁcant and distributor. But the
applicant states very c,-'earfy tha‘t |hé is Ee!f.'ng the goods to the distributor
and the distributor is also se,-'fmglrfl?e gdaa’sshéa the.ehd-customer. Hence, it is
clear that the supply for reagentg ra rf'.'rij énJ custﬂmer is from the distributor
and the applicant is merefy |faomfatmg su.%h 5uppfy by binding himself to
provide the reagents as the éd;ﬂj arics Weis. not work without the
reagents. | '




As far as equipments are concerned, the egquipments are imported from
outside the country or sometimes pracured-wfrhfn the country and taxes
gets paid on such transaction of inward supply. The equipments are not
transferred to the end-customer though the equipments are given to them
for use. The applicant also capitalizes the cost of such equipments and afso
clafims depreciation on such equipment so given for use. If any
consideration is recefved for this transaction, this would amount to giving
the equipments on rentals and the same would be fiable to be taxed under
the Acts. But in this model of business, there is no rental charged and the
value of the asset is charged to the proﬁf received on the supply of
reagents. The appiicant would afso charge the end-customer for damages in
case the end-customer does not order for a threshold quantity of the
reagents and this act of toleration would amount to a service as
consideration is received for this. Since, in this RRC modei, there is no
consideration involved in the providing of equipments and the ownership
fies with the applicant himself, the same could not be called as supplies’ as
per Section 7 of the COST Act / KGST Act.

The sub-sec.(1) of S5ec.7 of the CGST / SGST Act provides for the scope of
suppiy and the same reads as under:

Sec./. 5cope of sup,bfy—

For the purposes of this Act, the expression ‘supply” incfudes-

(i} all forms of supply of goods or services or both such as sale,
transfer, barter, exchange, ficence, rental, lease or disposal made
or agreed to be made for a consideration by a person in the course
or furtherance of business; '

(tf}  import of services for a consideration whether or not in the course
or furtherance of business;

(fif)  the activities specified in Schedule I, made or agreed to be made
without a consideration; and

(iv) the aciivities to be treated as supply of goods or supply of services
as referred to in Schedule .

As per cifause (i) above, the rental of s would amount to supply

ar a8 consideration in the




course or furtherance Qf=-ﬁu|§"m';

:SS
involves delivery of gqadﬁsfoﬁus_e ‘
business, The oniy issué.is|gbout the,
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5 Ao’ d!SpufE that this transaction
in the EDU-"SE' or furrherance af
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.céns)la'eratmn ;
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Clause (31} of Sec.2 of the & GHT/ SﬁST Al deﬁnes tho term consrderanan

as under: | [

(31) ‘consideration” in refation| ko

includes- | "E

1. any payment mad.-lsr t’Ja' 1o _bflma' ;
it :’,;ia'.*‘-*'f_)‘ the. mducemenr of, the suppfy of

in respect of, in resppﬂsf-
goods or servieés ﬂritm' h b

person but shalf Fat mc.-'ua“e al
Government or-g, S:st-'a,lr-f ; q

hn 1

2. The monetary va‘?ll.le- iJJI an

|
response to, or fmr;mi:'

services or both, whathe! £¥ -
but shaif not .*ncfucye nlf st

t
or a State Govemn‘re‘ T,

But there is an act of sbppﬁy:

{. |
of goods or services or bmf | Za1=

il
person, Theré is a clear .fndur: 2rTIE

F equ{rprﬁef :
definition of consideration. L'f!!: eeh
forbearance in respect of, in f’ew:p!t}ﬂ
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tHE 5 !’lﬁfy of goods br serwces or both

whelfier in muney or. GlfhE!'WISE'

rfér:fpfént or b.y any at}f:rér PErson
o g_.r'.._ren By the Central Guvemmenr

and in the. second clause of the
th;s-é' he monetary vafue of any act or
i for tHe mduc?ment of the supply
Lﬁ/ the rEC.‘pIE‘nI‘ or by any other
o sl Ay ef goeds fmm the distributor

and hence the monetary vafue c.Jaf niﬁe .ér:tilf suppfy of gt}ads in the form of

equipments would be the cbnsanfer;atf@ni for,
the monetary value of thrs|trkaa?§a-::' o i g
the consideration, Hence: the| afy 'l/E':.f ar
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: the: supp!y of equipments. Since
i this cannaf be considered as

' 1.l: 1.fe' efrufpments by the applicant to
i.uhar%;r this model waufd not amount o

it rfry igsued rufmg as follows:-




The appiicant {M/s Randox laboratories) is fiable to pay GST on the
machines given to the customers under PRC model but is not liable to
pay GST on the machines or equipments given to the customers under
RRC model. | |

The supply of reagents along with the machine rental services in both
RRC and PRC contract is a separate supply independent of machine
rental services supplied , if any | _

The rate of tax for the supply of rental service of equipment’ s is 9%
CGST and 9% KGST. ]

The value on which GST has to be paid and the time of supply are

In case of RRC mode!

For the supply of reagents - at the time of supply of reagent on the
transaction value.

For the supply services in the nature of an act agreeing to the
obligation to refrain from an act or to toferate an act or situation or to
do an act for which a consideration is received - at the time of supply
of such services on the transaction vaiue.

in case of PRC modef

For the supply of rental services in equipments -at the time of supply
of the equipments on the amount of refundable payment received or
invoiced. '

For the supply of reagents - at the time of supply of reagenits on the
transaction value.

For the supply services in the nature of an act agreeing to the
obligation to refrain from an act or to toferate an act or situation or to
do an act for which a consideration is received - at the Hme of supply
of such sarvices on the transaction value”.




5. PERSONAL HEAan:l;’ '; | |'| | / !

The appellant was aﬁ‘urded alnl mpp-:}rtunltyl of persanal hearing via virtual
mode on 02/11/2021. The- ax.]tharsbed répresentatwe of the appellant Sr.
Advocate Sri V. Sridharan appéared belrufe the :':lutl'm:nrlty,ar and reiterated the
contentions raised in thei aPpéaI memurandum They also  submitted
additional submission’ |n|’ghg|-m f_a;uf.c_:uli' fpr -consideration, which was also
(E I |
i | ! i ¥ :

6. DISCUSSION AND c:mcd:gluu’-' L

| H

[

|t|1rpugh1 the. facts. .of the case, the orders
issued by the Authority for Ad\rance rdlmg,.the earher order of this Authority;

the judgment of the Hon'blel Hldh Cc‘ur't u‘f kerala the grounds of appeal and

taken an record.
|

.
6.1. We have carefully gane

other written and oral submié nhs maée :by the appellant during personal
hearing. The issug to be detemlulﬁ'léd is, |wl]ether the placement of specified
medical instruments by the applallanf .at]the premises of unrelated hospitals,
labs etc. in pursuance of the al;reer‘nent for their use for a specific period

constitute ‘supply’ as defined uqder the tGSTfSGST Act, 2p17

6.2. The contentions raised by thEl apl::ellant wére examined in seriatim
The appellant claims that thqz piacemer‘it ﬁfuspeclﬁed medlcal instruments at
the premises of the unrelated hosﬁ)rtals iz Without iy consideration hence it
cannot be cateqor:sed as taxahlel s:.sppiy uﬁhler GST Act,

6.3. The provisions regardmg S‘I:Gpe 'of suphply is: detalled in Section 7 of the

CGST Act, 2017, as followss= /| | » ¢
I !

(1) For the purposes of this Acr 'E"?'e! eiﬁ’jﬂrés‘;éfan 'sup;t:ify' inciudes-

barter, exchange, licence, renfa Ifease or Pé’rspasaf made or agreed to be
made for a consideratign by }a| bersan ..frf1 the- cr:rurse or furtherance of
business; S :

T

(b} import of services for a3 c‘ansj.*deréhon vB’hether or not in the course or
furtherance of business; and . u T




(c) the activities specified in Scheduwle |, made or agreed to be made without

a consideration

(1A) where certain activities or transactions constitute a supply in
accordance with the provisions of sub-section (1), they shafl be treated
either as supply of goods or supply of services as referred to in Schedulfe ii.

(2) Notwithstanding anything contained in sub-section (1),-
(8] Activities or transactions specified in Schedule i, or

{b) such activities or fransactions undertaken by the Ceniral Government, 3
State Government ar any local authority in which they are engaged as
public authorities, as may be notified by the Government on the
recommendations of the Council, shall be treated neither as a supply of
qoods nor a supply of services.

(3) Subject to the provisions of sub-sections fl ) (1A} and (2}, the
Government may, on the recommaendations of the Council, specify, by
notification, the transactions that are to be treated as

fa) a supply of goods and not as a supply of 5érvfces; or
(b} a supply of services and not as a supply of goods.”

6.4. Schedule Il to the CGST Act, 2017 lists a few activities or transactions
which are to be treated either as supply of g::i_nds or supply of services. Vide
Sl No: 1(b} to schedule Il of the Act, it is specified that any transfer of right
in goods or of undivided share in goods without the transfer of title thereof is
a supply of services.

6.5. The GST liability is attracted when there'is a supply of goods or supply
of services. In order to determine the fact in issue, the first condition to be
verified is that whether the activity qualifies to be classified under the term
“supply” as specified under section 7 of the Act. Further it is to be verified
that whether the activity is supply of goods or Supply of services, It is
noticed that the definition of the term "supply" is very wide and inciusive

one, It includes all forms of supply such as salg, transfer, barter, exchange,

licence, rental, lease or disposal. The defi s certain parameters
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1. The supply shall involve: geetﬁe 6r EEWiCEE |

2. The supply should bein the ceurse ur| ‘rurtheranc:e of business;

3. The supply should be made fer d 'cﬂh5|deratien except in the case of

activities specified under 5ched|u]e [ tg- the CGST;‘SGST Act
I

t;insed within the Imeaning and scope
of ‘supply’ as detailed belevér’--' ! |

6.6. From the eententlens I'ElllSEdLhy‘ the| appe[lant |t reveals that they place
their specified medical eqmpmentﬁ te |dent|ﬁed hespltals or laboratories as
per the terms and cend:tmlns Ef the Reageht supply ahd Instrument Use
agreement. Accerdmgly the| hq?pltels +r.1||l Iaburaterles where the equipments
are installed have the right tb u5e| '‘the: machlne during the period of contract;
but the titie and uwnershiéa the 'mstrwment centmues to be with the
appellant and the customer has,[te return the mstrurnents ko the appellant at
the end of the spectﬁed pened or at the weatlier termlnatlen of the
agreament. It is further stated uhet the us%rs of the ms.truments under the

agreament only possess a ndn-hqansferabfef’nght toruse the said instruments
during the tenure of agreement Hence there 'is! prewsmn of transferring
right to use the instruments fem appeilant to hospitals/labs for a fixed
tenure. As per the prewsmné cof; talned |n lEI No: i{b} toschedule Il of the
Act, it is specified that any tranefée} of rlght |in geods or of undlwded share in
goods withaut the transfer of title theLeef igta supply of serwces Hence, the
activity of the Eppellant pnme 4cle qualiﬁé's to be 'EEtEgDFIZEd as supply of

services vide Scheduile Il to .the ?{\Ft ' | i |-1

6.7. The next condition to be setisﬁed 15 that the transaction / activity
should be in the course or furthei'ence df busmess Section 2 {17) of the
CGST Act, 2017 defines busingss hs follows:k

' | N
(17} “business" includes L | ¥ "

(a) any trade, commerce, men'qubﬂture pﬁ"ﬂfessmn vocation, adventure,

wager or any other similar ectlﬁ-'lty{ whetH|er or'not it is for a pecuniary
Lo . L

benefit; - A

ol | f e
(b} any activity or transaction in cennectlen Ewt

‘:&
sub-clause (a); gl w TS
*&
..l




{c) any activity or transaction in the nature of sub-clause (a), whether or not
there is velume, frequency, continuity or regularity of such transaction;

{d) supply or acquisition of goods including’capital goods and services in
connection with commencement or ¢losure of business:

{e) provision by a club, associalion, society, or any such body {for a
subscription or any other consideration) of the facilities or benefits to its
members; '

{f} admission, for & consideration, of persons to any premises;

{g) services supplied by a person as the holder of an office which has been
accepted by him in the course or furtherance of his trade, profession or
vocation;

{h) activities of a race club inciuding by way of totalisater or a license to
bhook maker or activities of a licensed book maker in such club; and

(i) any activity or transaction undertaken by the Central Government, a
State Government or any local authority in which they are engaged as public
authorities.

6.8. The definition of ‘business’ is inclusife1 and. wide in its scope and
amplitude. The plain reading of the section reveals that any activity carried
out by the entity in the course or furtherance of business is included within
the ambit of the definition, whether or not it is for a pecuniary benefit. The
entire activity of providing instruments aﬁd supplying reagents of the
appellant is based upon a coemmon agreement viz. Reagent supply and
instrument use Agreement. The activity of the appellant of placing of
instruments at the hospitals/labs is admittedly linked with sate of reagents in
terms of the agreement, whereby it is Euidaeht that the entire activity is
nothing but & commercial transaction which is undoubtedly in the course or
furtherance of business,

6.9. The next condition to be satisfied is 'tﬁat the transaction / activity
should be made for a consideration. The term ‘consideegstiens.is defined in
Section 2 (31) of the CGST Act, 2017 as foilows;
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. {31} “"consideration” in relat{er'l 16 the [au;:m[.fllb.Ir of goods or services or both

el
K
includes- | I |

'|l b

: |
(a) any payment made or te e‘umade.”whether in money or otherwise, in

respect of, in response te, or: fer| the. lnpueement of, the supply of goods or
services or both, whether by the 'I'EEIpIEI"It or by any other person but shall:

‘hot include any subsidy ?wen| by the %Ce'ntraf Gp'-.rerinment or g State

both shall not he canmdered A

]
Government; ' ‘ ‘

i
(b) the monetary value of ahy ! act of ‘l’prbearance in respect of, in response

‘to, or for the inducernent’ |'nf Iﬂhe supply ¢f goods or services or both,
‘whether by the recipient of qy| any pther persan ibut shall not include any

subsidy given by the Central Ga ernl‘hent &r ‘A State Government:

Provided that a deppalt gwear lnlreapect Lf the a'uppiyr of gppds OF Services or
a}rment made far such supply unless the
supplier applies such deppalt ae‘cenaideratl“pn for the Sald|5Upp|‘f

6.10.The definition of the terrn A'n"sitjeratie'n -'U'ntlelr GST Act is inclusive one.

The terms of the definition revieals that'canederatmn can be either in
monetary or non-monetary lpr rar upartlynn monetary form and partly in
non-monetary form. The réguire e'nt i that it shalild be in respect of or in
respanse to ar for lnducement e lsupply Cl‘ause {a] and {b] of the definition
of ‘consideration’ are mdepemden c!auses aind not dependant on each other.
ellther payl'nent i, money or the monetary

value of any act or farbearance Manetarylltansmeratren lincludes payment

Therefore, consideration can’ be

jon from bank

by cash, cheque or credit
account. Non-monetary canQdeFatinn ei-‘:sgn‘nally mearlsI compensation in

kind such as; (i) supply of goodsjand aewlces (i} refralnmg or forbearing to
do an act; (iii) tolerating an act- a_L' 3, ..sltuatmrn:;, -[_I.\.-‘]i doing or agreeing to do an

e
act. | =‘ o |=r
. :|
6.11.From the terms of agreement enter‘ed by the appellant with their

customers, it reveals that they ar placmg the ||nstruments f machines at the
premises of the hospitals ./ labs‘ fpr i 5pa@:|ﬁed penpcl for their use. The
enantis FEQErdlng the usage of the

agreement also places certa




instruments and purchase of reagents by the customer. The relevant clauses
of the agreement are reproduced below:

Recitals: Abbott Healthcare is the sole owner of the instruments defined in
Annexure - A, Whereas, Abbott Healthcare agrees to provide the
instruments, more specifically described in Aﬁnexure - A, to the customer to
use the Instruments and the Custemer agrees to purchase certain Products
(as defined below in Annexure B) from Abbott Healthcare in accordance with
the terms and conditions specified in this Agreement.

Clause 1 of the agreement provides for Definitions:

"Instruments” means the diagnostic instruments specified in Annexure - A
hereto, as amended or medified from time to time by the Parties in
accordance with the terms of this Agreement;-and

"Products" means the reagents and related diagnostic products specified in
Annexure - B hereto, as amended or modified from time to time by the
parties in accerdance with the terms of this Agreement.

Clause 2 of the agreement provides for rights and Covenants regarding
Instruments.

Right to use the Instruments - Abbott Healthcare hereby grants, subject to
the terms and conditions specified in this ﬁigreement, to the Customer a
non-transferable right to use the instruments without any consideration for
the use per se during the term of this Agreement

Title to Instruments. The Customer acknowledges and confirms that Abbott
Healthcare owns all rights, title and interest in the (nstruments and that the
Customer has no right, title or interest in the Instruments other than the
right to use the Instruments specifically granted pursuant to this Agreement.

Customer Covenants. As per clause 2.4{iii} of the agreement it is specified
that, upon the termination of this agreement {except in the event the
customer acquires title pursuant to section 5.1.2 hereunder), the customer
shall immediately return the instruments to Abbot health care or permit its
repossession by Abbott health care and sh &@lttm any assistance that

Abbott health care may require in respe I!g.g.u:h ssession of the
L 15T S
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~instruments from the prempee  of the: customer, the customer hereby waives
any prior notice, any pre -’serzqre he#lari‘ng or judicial process as conditions
precedent to such repessessmll'i of mstruments by Abbott healthcare. Further
clause 2.4{v) of the agreement ét'ates ’Jha‘t the cuitomer shall use only such
reagents, calibrators arnd dtspefehles Len the . rnstrumelnts as specified or
approved in writing by Abbeti: Healthee %rem tlme to t|"ne and shall ensure
that only Abbott Healthcare persnenel willl. havé: the autharity to repair,
upgrade or replace any part5|nece553ry”tn keéep the instruments in good

working order; vl “. | .
I: ot |

Clause 3 of the agreement ; prdu*ldes h‘er Purchase of Products, Minimum

Purchase Obligations. Lt |
|I . ||I

As per clause 3.1 of the egfeér‘nent eenteﬁns the cendition regarding the.
Purchase of Products af:cerdingiy lEver;J' michththie customer shali purchase
its entire requirement nf th F'rd:ductsL from Ahbett' Heslthcare (such
exclusive purchase ebhganen, ‘the “Em:'luéive Puh:hase Dbhgatmn“} at the
prices specified in ennexure E te|the agreernent (a5 amended and modified
from time to time in aee-er‘p:lamlce mth Il:h'e -ferms: of this Agreement) (the
“supply price"). The supply pi’ICF." will l:ie exdlusivé of all applicable taxes.
Abbott Healthcare has ef’fered eu'pply |prh::ellt of product et' list price to which
customer has opted for speciai pnces r’iegeheted by them which is in
Annexure B based on volume gr en in .ﬂmn e B Af custerner fails to meet
specified velume as given |n|Anrrexure B: then Abbett Heafthcare has right to
convert prices to list prlces H |"5' S S g

I: .i
Further the clause regerdrng thl Eupply|nf preclUct specifies that Customer
has to place single ordér to Ai:{bett healtﬁcare by 10th «of each month to
which supply will be madein 7 days Orélehe ple::ed after given date will be

executed based on the 1nventery| whn:h may take 7-15 days
I

Clause 3.2 of the agreernent bre\hﬂeslfer th% Minimiam Purchase Obligations.
As per the clause, from the cletel ef |nstaftennn nf the instruments at the

Custemer's premises, the Cust’omer eg;u'eesL te purchase every month from

Abbott Healthcare products of !'alvalue hbt Iess than .as mentioned in

vl 1 .
Annexure A to the agreement |




"Minimum Purchase Obligation" exclusive of VAT and other applicable taxes,
if any Applicable VAT/CST and other taxes would be charged additienally. If
customers fail to meet the minimum purchase obligation on monthly basis
then Abbott Healthcare will raise debit note ‘equal to deficit amount which
has to be paid by customer in 7 days from date of receipt. In case of
additional placement of Instrument by Abbott, Minimum Purchase obligation
will be revised upward proportionately for simile_.r type of Instrument.

Annexure A to the agreement states the fc:1|c:-ﬁing
Architect ¢i 4100 - 1 unit
Monthly Minimum purchase obligation (MPQO)

1} Complete RAP- Monthly minimum purc'hase 'ubligation of reagents,
calibrators, Controls and Accessory -

» Rs5.4,00,000/Month for first 3 months

= Rs,6,00,000/ month for first 3-9 months.

« Rs. 7,50,000/Month from 9 months onwards
Incremental voiume : 10% YoY growth

Clause 5 of the Agreement states about the Damage to instruments ; risk of
loss -

Clause 5.1 of the agreement specifies about the Customer liabitity : The
customer shall pe liable for the cost of any repairs reguired in connection
with any damage caused by any instrument or any part thereof due to,

a. any negligence on the part of or misuse or éfterafiun in the manner of the
instruments by the customer its representatives employees agents.

b. due to any service or work performed on the instruments by any
uhauthorised personnel, .

€. if such damage may be directly or incliréctiy attributed to any act or
omission on the part of a customer its representatives agents that is in
breach of any obligation under this agreement.

Clause 5.1.2 of the agreement states that in the event that Abbott

er or its representatives or
ents in accordance with




A I T B '
I , il|!: ‘ |~ coh
; | ke { = |
' section 5.1.1 herein above: n‘end if ﬁhe AEE:-ett ‘healtheare in its sole discretion
determines that the damaged netrument'%cennet be repaired, the customer
" shall pay to Abbott health lCere,Hhe cL rr_e‘_nt value of the instrument which

the customer acknowledges to lbe: (legs: aﬁ"},f 'd'ep're'c'i'etien|based on a straight

- line method prorated m:%n'thfi' " On sd‘ch peyment being made by the

customer to the Abbott health cei'e Ehe' tltle ta such merument shall stand

transferred to the custem'e'r".|= | I | | _' |
1 e !
Clause 9 of the Agreement states abiout th'e termination.

Clause 9.2 of the agreemlet SL ates at:-cnu‘t the Fermination without cause :
This agreement may be terrn:ncted b}J t|!1e |CUstemer by paying the WDV

(written down Value) of thel syetem if 'téﬁmnated earlleL than the term of
|

contract mentioned in 9.1.. | clse !

Further Clause 9.3 of the agreeinent st‘a]:es gbout the Termination for cause,
Accordingly without preludlce [t any' 'uther provision m“ this agreement
Abbott Healthcare may termlnate ’chls egreement with |mmed|ate effect in
the event that (i) the cubtomer faits fo..meet its exclusive purchase
obligation or minimum purchaSI?hllgatmﬁfcentempleted in section 3.1 and
3.2 of this agreement reSpectwety [u] the pL.urstemer failsjto meet any of its
payment cbligation undér. this égr&ement sin accordance with the terms of
this agreement ({iii) the custerfwer i%. Iﬁ I:n'eech af any| material term or
condition of this agreement. . i | |

Clause 9.4 of the agreement spciclﬁes .abet.iE Automatic telrmlnatlc-n wherein
it is stated that, This agreement Lvhi Ista|nd‘eutemlatlcaily terminated in the
event that the customer |n an rz?llahnelr acqmres" Ititle to the instruments
including without limitation: purereht td: sectq'en 5:112 hereof,

6.12. On & plain reading of the terms and éﬂﬂdlﬁlﬁﬂS of the Agreement, it is
revealed that the primary inte tlem af th% appellant isjto enter into an
agreement to place the ineﬁumeﬂt at: thb prermses of those customer only
where the customer in turn’ egr els tﬁ) purcﬁwase groducts las defined in the
Annexure A of the Agreement IF‘I’ eccmrdende with the terms and conditions
specified in the Agreement) Tl'e el Jn conditions: are specified in

clauses 3.1 and 3.2 of the Agr_'e' RBE-~AC _mg to these clauses, the
I. fi ! : F, v




customer shall purchase the product exclusively from the appellant at the
prices specified in Annexure B for a value not less than that is mentioned in
Annexure A. In case of the monthiy purchase falling shert of the value
agreed, the appellant has the right to raise debit note equal to the deficit
amount. Further in clause 3.2 of the Agreement, it is specified that in case of
additional placement of Instrument by Abbott, Minimum Purchase obligation
will be revised upward proportionately for similar type of Instrument. Further
the covenant of Automatic termination in the agreement alsc states that the
agreement will stand automatically terminated in the event that the
customer in any manner acquires title to the instruments. These facts ifseif
shows that the Minimum Purchase obligation of the reagent and ferbearance
of the customer from using any cther reagenf than that is prescribed by the
appellant serves as a cansideration for the placement of the instrument at
the premises of the customer.

6.13.The definition of the term consideration under the CGST Act as
reproduced above clearly encompasses the mn:n'uet'ar‘yr value of any act or
forbearance, in respect of, in response to, or for the inducement of, the
supply of goeds or services or both. Hence the agreement of the customer
to purchase the reagents, calibrators and disposables for use in the
instrument exclusively from the appellant for a minimum value every maonth
with obligation to pay the deficit amount in case the purchase in @ month
falts short of the minimum agreed value constitutes a valid consideration as
defined under Section 2 (31) of the CGST Act, 2017. Therefore, there is no
doubt that the transaction / activity is made for a consideration within the
meaning of CGST Act, 2017. Moreover, it is admitted by the appellant in
their appeal too that in some instances, the appellant had raised suo-moto
claim, on the hospital for payment of some amount, where the customers
failed to fulfil the conditions of minimum purchase of reagents etc. In the
light of the discussion above, it is evident that the transaction / activity in
issue in hand satisfies all the essential ingredients of ‘supply’ as defined
under Section 7 of the CG5T Act, 2017.

6.14.The appellant has raised an objection in the written submission as well
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guantity of products is ne‘F-e "k%ﬁéﬁde"féi%ien" for the purpose of the CGST |
Act. It was also centended| by tr'|e rappellant that the definition of
consideration in Sec. 2{31)' ef the: CGST“’ Act can be contrasted with the
definition of consideration i lsec E(d] oLf the Contdact Act and it can be seen

that the consideration as dEﬁFl'IEd in GS”T*is narrower in scope than that in

Contract Act and hence erw ect |r:nr ferbeerence which does not have any
monetary value is not censideretlen under the [EGST Act. Therefore, the
obligation to purchase mihlmuh'll quentlty; of products may be trested as a3
consideration in terms of the JavJ of cedtﬂatts butitannot be a consideration
under the GST law. This 'ce Entlen fwes exammed ||n the light of the
definition of the Cenenderetle |prewded [under the GST Act. As per sub
clause (b} to subsection {SllT ﬁectmn 2 Lo, the-Act it is specified that
Consideration in reiation te th Isueply :Ei'f goods. or services includes the
monetary value of any act or fer‘l::-'eareﬁce il raspect m‘ in response to, or
for the inducement of, the’ éup 1y of geeda_-.- or services er both, whether by
the recipient or by any ether p réen hut shell not mciude any subsidy given
by the Central Government |ur a |State Gevemment Accordingly, it is clear
that monetary value of any ect #r fer‘bJeerethce whlch causes the inducement
of supply of goods or serwce or bbth |5 mr;lluded in the deﬁnltlen Therehy
the act of assurance from the !::er’t of thekcustemer for excluswe usage of
reagents, calibrators and dlspesable ||nl the mstruments according to the
approved directions of the eppelient| ehd the. ebllgatmn to purchase
minimum assured ||:1|.;em’c|1:3.J mtrl the egf‘eed prlce from the appellant
constitutes a valid censnderl*etl el *fer [nducement of the supply of these
services. Further the terms of 't. & agreement reveels that “if the customer
fails to meet the minimum Lp rchase eb’llgetmn on menthly basis the
appeflant will raise debit’ notes: quel oy deﬁcit amgunt which has to be paid
by the customer in 7 days frem‘the dete 'oi‘f recaipt”. Section 15 of the Act
specifies about the valué ef texable !-;uppl Sub- ‘se.:tmn {4) to section 15
specifies that where the ualue L:Lf the supp{y of geeds or services or both
cannot be determined under F”tf ectren {;I.l he same shall be determined in

such manner as may be prescrfb e Ruie 12? to. 32 ofthe GST rules specifies
.

about the determination of veru ef SUpRlyfoT goods or services, where the

consideration is not wherly I mig
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barter, exchange, license, rental, lease or disposal made or agreed to be
made for a consideration by a person involves an element of contractual
relationship i.e. Contractual reciprocity wherein the person doing an activity
does so at the desire of the person for whom the activity is done in
exchange for a consideration. Morecver, it is admitted by the appellant in
appeal memorandum too that in a few instances, the appellant had raised
sua-moto claim, on the hospital for payment of some amount, where the
hospital failed to adhere with the conditions of minimum purchase of
reagents etc as per agreement. Further, it is not clear frem the records of
the case that whether the appellant were selling the same reagents, etc at
the same price to other hospitals/labs where no such instruments were
placed for use by them. This information was sought for by us during the
course of hearing but the same was not submitted by the appellant despite
granted sufficient time for the same. The chances of charging extra price for
the reagents etc in case of instruments placed for use cannct be ruled out
as the appellants are not doing welfare activities tu'the hospitals otherwise.
However, in absence of said information too, it is evident fram the clauses of
the Agreement that the conditional purchase of reagents etc is clearly linked
with the right to use of the instruments hy the customers. Hence, the
arguments of the appellant that no consideration is involved in the
transaction in terms of GST jaw are not tenable in view of explicit and
unambiguous provisions contained in Section 7 read with section 2(31) of
CGST Act, 2017,

6.15, The appellant has placed their reliance on the judgment of the Hon'ble
High Court of Bombay in the case of Keshub Mahindra Vs. Commissioner of
Gift Tax {1968 70 ITR 1 Bom) in support of the contention that the scope of
consideration under GST law is narrow than th‘e.scope of consideration under
Contract law and what is a valid consideration under Contract law will not be
consideration under GST law. Further it was contended that there should be
econcmic value and independent identity for something to qualify as
consideration and the obligation to purchase minimum supplies has no

economic value or independent identity to constitute consideration under
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The Hor'ble High 'C:ﬁu!‘ df BOI‘I"LI}EI}! in the Keshub Mahindra case
considered the scope of the term "censrlderatren" as deﬁned in Section 2 (d)
of the Contract Act vis-a-vis: thé cope. ef fhe word “consideration” as used in
the definition of gift in 5ectmn 1-{xii} bf 'thé Gift' Tax Act and came to the
conciusion that the word cdnsn eration m LEne definition of gift is qualified by
the words “in money or rnr:lunej,r i‘. werth“ end hence it |rr|I"|It5 the meaning of
consideration to something w.rl.rhlr:h| 6an be re{:kened in terms of money and
not to any and every ebllgatlen whldh eeulh be valid consideration under the
law of contracts and accdrdlnglﬂh’eld trati the woffl consideration as used in
the definition of gift in the Gt Tax Fict gt narrower in scepe than the term
consideration as defined n fl:!helt:eni:ra»::t| net The Judgrnent is not relevant to
the instant case not only I:eteuse the facts” and circumstances are
distinguishable but also due ?e th:e .Te.c_tl !L_[]at the str:t’tutt:gr:rr provisions dealt
with are not parimateria as the ssilie if t:l'réit Case was limited to the meaning

and scope of the word con ldElatlen as, used in the definition of gift in Gift
Tax Act. We find that the ten'n' “cL:nmderatldn" has been defined cleariy and
unambiguously vide sub-séction {31} to Section 2 jof the CGST Act 2017 as
discussed above, which eneembalsses |n Tt the transectrens involved in the
interpretation to understand the meenlng hof the term The meaning of the
term consideration is clear fr’dn'iLthe plalh ulanguage used in the definiticn, It

ere the Ianguage of the statute is plain and
unamkbkiguous, there does ndt e se A need ﬁfnr interpretation. Hence there is

is settled position of law that w

no need for reference to the deﬁnitldn of cénsigeration under Australian Law

or the advisories issued there un‘der teld . F’
| 1
6.16. In the case of Bhavhag: rIUnieersrhS/ Vs Palltane Sugar Mil (P) Ltd

reported in AIR 2003 SC 511 the Hpn ble Sipreme Gnurt held;

I ; I li
“that recourse to construction LI rnrerprei‘etran of the statute arises only
when there is amb;gurry, ebsr: rrty br rncﬁnsrstency therein or otherwise.

whole, then r:napr:




word. True meaning of a provision of law has to be determined on the basis
of ctear language with due regard to the scheme of the law. No words shall
be added, altered or modified uniess it becomes necessary to do so to
prevent the provision becoming um'nreﬂfgfbfe, . absurd, unreasonable,
unworkabie or totally irreconcifable with the rest of the statute.”

6.17. The Hon'ble Supreme Court in the case of Dayal Singh Vs Union of
india reported in AIR 2003 SC 1140; held that;

“where the language of the statute is clear and unambiguous, nothing can
be read into it by implication and the intention of the legislature has to be
gathered from the language used.”

6.18. The Hon'ble Supreme Court in the Ease_ of Union of India Vs
Dharamendra Textile Processors reported in 2008 (231} ELT 3 (SC)held that;

“It is a well settled principle in law that the court cannot read anything into
a statutory provision or a stipulated condition which s plain and
unambiguous., A statute s an edict of the legisfature. The language
employed in a statute is the determinative factor of legisiative intent."

6.19. It is well settled principle that a taxing statute must be interpreted in
the light of what is clearly expressed; it cannot imply anything, which is not
axpressed, it cannot import provisions in thé statﬁte 50 as to supply any
assumed deficiency. Further it is pertinent toc note that it is the settled legal
position that a judgment of the Court has to be read in the context of
guestions which arose for consideration in the case in which the judgment
was delivered. -

6.20. In the case of Union of India & Ors Vs Dhanwanti Devi & Grs reported
in (1996) 6 SCC 44, the Apex Court while dealing with the law of precedent
and the principle of ratio decidendi held that; -

"It is not everything said by a judge while giving fudgment that constitutes a
precedent. The onfy thing in a3 judge's decision binding a parly is the
principfe upon which the case is decided and for this reason it is important
idendi, According to
ains three basic

to ahalyse a decision and isolate from it thé ratie:




postufates - (i} findings of matema.-‘ facts af.fre"ct and mfene!nf;af Af inferentiaf
finding of facls is the inferente n)hrch f‘he Jiudge draws from the direct, or
perceptible facts, (if) statenlrenls af the pﬁ‘;hmpfes of law appiicable to the
legal probtems disclosed by tha |fact5 and .".w)| Judgment based on the

combined effect of the aba!ve ‘ IG’EEIS?DHI‘ fs onfy an authority for what it
actually decides. What is the 955 r‘.=|ce in |a .d‘ecfsfan iis its ratio .and not every
observation found therein |nt1r Twhar :‘qg‘?caﬂy follows |from the various

observations made in the ;udgm t” |

It was further held that- i } ‘ ‘ |
.k

“The concrete decision alone is' binding berween the parties to it, but it is
the abstract ratio decidend), esr:FJtamed ona cons;deratmn of the fudgment
in relation to the subfect matter of the decision, wh.lc:h afone has the force of

law and which, when it is dear wh nrr was 1'5 bmdmg

It was also held that : L : |
ciaré a!"hisE binding force of a decision it is

“In order to understand and ia,fap

always necessary to see whaf were i‘he facts mlthe case in which the
decision was given and what | was .the po.-’nt which had to be decided. No
judgment can be read as if it is a srai'.‘ute ' ward of @ clause or a sentence
in the fjudgment cannot be regam’ed as a i’uﬂ ekpos.rbun of faw.”

1l |
6.21.We have gone thmugh tlhle Liecislmn uf the Authanty for Advance ruling
in Karnataka (Advance Rulihg NB|KAH At}FiG 118!2&19 dtd.30-09-2019) in
the case of M/s. Randox LabJaréizL)rtes' IndtairF'ut Litnited), 'submitted by the
appeliant. We decide tc- devlate frumuthe detisionforthe following reasons:

1. As per the definition- of! 'the term |cené'deratmn under subsection {31}
of section 2 of the Act, it .can Iae either manetarﬁf ‘or non monegtary, In the
instant case, it reveais from tke terms al;f agreement that there is an
obligation and forbearance un'he JpAart nf ’the customer which serves as
consideration for the placement cf Eqmprﬁer}ts as detailed above,

2. The value of the EL;pply €an UEiIdEtEFM[I’!Ed in accordance with
provisions of section 15 nf'tﬁh_e';;cti ST Act _rE' d wnth Rulg 27 to 32 of the CGST
Rules. Further Sectionm 15 of H;he ﬂ;,- foout the value of taxable




supply. Subsection (4) to section 15 specifies that where the value of the
supply of goods or services or both cannot be determined under subsection
(1) the same shall be determined in such manner as may be prescribed.
Rule 27 to 32 of the GST rules specifies about the determination of value of
supply of goods or services where the consideration is not wholly in money.
From the definition of the term consideration, it is revealed that it includes
monetary vaiue of an Act or forbearance i.e. "ény consideration received for
deing something or promise to refrain from doing something is subject to
GS5T.

3. The ruling does not disclose the terms and conditions of the agreement
completely. '

6.22.Moreover as per section 103 of the GST Act specifies about the
applicability of advance ruling.—

(1} The advance ruling pronounced by the Authority or the Appellate
Authority under this Chapter shall be hinding only,—

{a) on the applicant who had sought it in respect of any matter referred to in
sub-section (2} of section 97 for advance ruiin"g;'

(b)aon the concerned officer or the jurisdictional officer in respect of the
applicant.

The subsection (2) to Section 103 further reads that the advance ruling
referred to in sub-section (1) and sub-section (14) shall be binding unless
the law, facts or circumstances supporting the criginal advance ruling have
changed.

Accordingly the decision taken by authority of advance ruling or appeilate
autherity of advance ruling of other state does not have a precedent value
and not binding on this authority.

6.23.Based on the above discussion, it is evident that the activity or
transaction undertaken by the appeliant q’_ué'liﬁeg to be categorised as
“supply” as defined in Section 7 of the CGST Act, 2017. Accordingly, it is

concluded that the placement of specified med; uments to unrelated




customers like Hospitals, Iailt:'s'é atc fof the1 lf use by the appeflant constitutes
i
I

S
: 1T
supply of services under' CGST, 'ctt 2'0"7] : |
6.24.1n view of the ubsewatiu'n% aé abuve F[the following orders are issued;
R

i |broer:

|.. L." . |i: |
1. Whether the placement m‘ aﬁé !ﬁed medical i'nstrumEnts to unrelated

customers like hospitals, Iabs Etclfar'.thelr %ISE withiout any consideration for
a specific period constitute; s_unp_]y?,," v

Yes, the above transaction d{'}ﬂbLl Lutés. suﬁl!iply as defined under Section 7
of the CGST Act, 2017, RN | L ||-.

.
2. Whether such moverment |nf i$c}_ati$=itq_n.s§dﬁutes otherwise than by way of

supply under GST? R L T |
No. e | : K

In nut shell, the Advance Ruling Dl'der Ncl KERIQWZDZl dated 07705/2021 of

the Advance Ruling Autﬁﬂnty"i{érala starids - upheld with aforesaid

maodification znd consequently tﬁel appeal ﬁled by tiie appellant is rejected.
!I .
|
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