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APPELLATE ORDER AND GROUNDS OF DECISION
The appeal filed against the assessment order of State Tax Officer-I,

Chengannur,  Order  No.32040210385/2014-15  dated.20.06.2019.  The
assessment completed based on irregularities found on KVATIS scrutiny.
The defect found was purchase suppression of Rs.3,85,619/-. The assessing
authority estimated the turnover,  added back 5% gross profit  and 50%
addition  for  probable  omission  and  suppression,  and  levied  tax  plus
interest.  Against  the order,  the  appellant/dealer  defend  the case  on the
following grounds.

1. The impugned assessment order is highly opposed to law, facts and
circumstances of the case,  and hence the same is  liable  to be  set
aside.

2. The assessing authority ought to have seen that the appellant has
not  practiced  any  unaccounted  purchase  or  sales  or  evaded  tax
which warrants an escaped assessment U/s.25(1) of the Act.

3. The assessing authority ought not to have presumed suppression in
this  case  without  adverting  to  the  books  of  accounts  correctly
maintained by the appellant in the regular course of business.

4. The assessing authority went wrong in completing the assessment
without  considering  the  categorical  averments  registered  in  the
reply to the notice for assessment.



5. The impugned order is  bad in law,  for  failure to comply with the
principles  of  natural  justice.  Non-consideration  of  the  cogent
explanations of the appellant amount to utter disregard of the third
limb of the principles of natural justice regarding reasoned order.

6. The appellant had explained to the assessing authority at the notice
stage  of  assessment  itself  that  the  allegation  of  unaccounted
purchase  on  a  turnover  of  Rs.3,85,619/-  is  totally  baseless  and
against the factual position,  that the  entire alleged purchase from
M/s.C.J.  Thomas,  Thiruvalla,  and  M/s.Krishna  Agencies,  Edathua
were not made by them.

7. The  appellant  has  contacted  M/s.C.J.  Thomas,  Thiruvalla  and
ascertained the factual situation that their sales in question to the
appellant as per the invoices listed in the orders of assessment were
actually  not  made  to  the  appellant,  instead  to  one  Padmakaran,
Kulikkampalam,  Cherianad,  Chengannur,  bearing  TIN
No.32041144124.  M/s.C.J.  Thomas,  Thiruvalla  as  per  reference
dated.16.08.2019 (copy submitted) have declared the above factual
position.

8. The appellant has also contacted the other dealer  involved in the
case, M/s.Krishna Agencies, Edathua, who also stated that the actual
sales alleged to have effected to the appellant as per their invoices
mentioned in the list were actually made to the above Padmakaran,
Kulikkampalam,  Cherianad,  Chengannur,  bearing  TIN
No.32041144124. Though the appellant had made a request before
the above dealer for issuing a declaration to the above effect, they
were not tuned up for the same till date. Since the appellant has no
other  way,  they  perused  legal  action  against  the  above  dealer
Padmakaran,  Kulikkampalam,  Cherianad,  Chengannur,  who  was
behind the deal by issuing a legal notice dated.20.08.2019 through
Sri.Suresh Mathai, Adv. Chengannur (copy of legal notice submitted).

9. The appellant having discharged his burden by letting all possible
evidences  by  collecting  details  from  the  sellers  of  goods,  the
authority below ought not to have fastened liability on the appellant
alleging escapement of turnover of sales for the goods not purchased
or sold by the appellant, in routine manner.

10.The assessing  authority  ought  not   have pressed into service  the
data of KVATIS without verifying the veracity. The onus of proof in



the case  of  wrong or erroneous data said to have taken from the
KVATIS is not on the appellant.

11.The assessing authority ought to note that all the dealers referred to
in the above list of unaccounted purchase are registered under the
KVAT Act carrying on business within the state and veracity of the
transaction  ought  to  have  been  checked  by  going  through  their
returns or accounts as the case may be. The action of the assessing
authority in shifting of the burden of proof of the negative is holly
against the settled legal principles.

12.The assessing authority lost sight of the fact that when the above
crucial  facts  are  considered,  the  rejection  of  returns  and  a  best
judgment  assessment  on  estimation  basis,  that  too,  without
verification of the books of accounts, levelling the above allegations
will become absolutely unwarranted in the appellant’s case, that the
estimation of suppression on erroneous computation of turnover or
sales cannot stand the test of law. Even the addition of hypothecated
purchase suppression.

13.Without  prejudice  to  the  above  it  is  submitted  that  the  sales
turnover  arrived  on  estimation  basis  by  adding  50%  of  the
estimated  turnover  of  unaccounted  purchase  towards  probable
omission and suppression, over and above the alleged suppression
will  have  no  rational  nexus  with  the  actual  amount.  The  factual
matrix of the case do not disclose any pattern of suppression so as to
resort  to  an exorbitant  estimation  of  turnover  as  above  which  is
towards probable omission is against all doctrine of proportionality
and against  the ruling of  the Hon’ble  High Court of  Kerala in Roy
Jacob Vs State of Kerala reported in (2002) 128 STC 256 (Ker).

14.The assessing authority ought not to have levied interest on the tax
for the period prior to service of demand notice. Levy of interest is
against  the  settled  legal  position  that  interest  will  accrue  only  if
there  is  real  escape  of  turnover  and  tax  as  held  in  Chandramani
Traders Vs State of Kerala reported in (2008) 16 BST 294 (Ker) and
State  of  Kerala  Vs  Western  India  Cosmetics  and  Health  Products
reported in (2010) 18 KTR 414 (KER).
Sri.G.  Vijayan, Sales Tax Practitioner, appeared and heard the case

and argued based on grounds of appeal.



Heard the case.  On going through the records,  it  is noted that the
assessing authority passed by the impugned order without cross verifying
the  records.  The  supplier  dealers  are  registered  under  the  same  office,
hence the learned assessing authority has the  easy way to verify the same.
But  the  assessing  authority  has  not   examined the  same  in  detail.  The
appellant  dealer  submitted  a  declaration/letter  to  prove  the  alleged
transactions and also coercive steps taken in the case of Krishna Agencies,
the  evidence  produced  at  the  time  of  hearing  and  this  was  already
submitted  to  that  office, this  aspects  is  to  be  verified.  In  the  fact  and
circumstances of the case the assessing authority is directed to cross verify
the  details  available in KVATIS  with   the  books of accounts and relevant
records  in  connection  with  the  offence  stated above  and  pass  orders
according to law. Order accordingly.  

Result: Modified.

ASSISTANT COMMISSIONER (APPEALS)ALAPPUZHATo The Appellant through a/r
Copy submitted to Joint Commissioner(Law)
Copy submitted to Deputy Commissioner,CT,Alappuzha
Copy to State Tax Officer-I, Chengannur/File


