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APPELLATE ORDER AND GROUNDS OF DECISION
The appeal  filed against the assessment order of Agrl. Income Tax &

Commercial  Tax  Officer,  Alappuzha,  Order  No.A1.624/15/2014-15
dated.06.01.2016.  The  assessment  completed based  on  CR  file  received
from  Intelligence  Wing.  The  assessing  authority  estimated  the  above
turnover  suppression  detected  by  the  Intelligence  Wing,  added  equal
amount  for  probable  omission  and  suppression  and  levied  tax  plus
interest. Against the order, the appellant defend the case on the following
grounds.

1. The  appellant  is  a  Partnership  firm  Constituted  under  Indian
Partnership  Act,  1932 with  an intention to  conduct an activity of
House  Boat  service  on  rental  basis   at  Alappuzha.  The  appellant
constructed one House  Boat  during  the  year  2008,  namely  ‘Mind
Sweeper’,  duly  registered  with  Alappuzha  Port  under  the  Inland
Vessels Act, 1917. It has registered under the Kerala Tax on Luxuries
Act,  1976  also  and  obtained  registered  No.LT.175/HB
dated.30.04.2009 from the office of the Commercial Tax Officer (LT),
Alappuzha.

2. The Appellant is liable to pay Luxury Tax under the KTL Act, in order
to conduct houseboat service on rental basis. Petitioner instead of
paying  LT  under  regular  basis  had  opted  compounding  scheme
U/s.5A of the LT Act, 1976 in order to pay its tax liability. On perusal



of  functioning  activity  for  the  last  6  years,  it  is  found  that  it  is
running in loss. Therefore appellant had decided to sell the House
boat operation activity as a whole to one Mr. P. Premraj, Mavelikkara
for  Rs.16,00,000/-  and  executed  a  sale  deed  on  05.02.2015  and
transferred the ownership also.

3. While so, the Intelligence Officer (IB), Alappuzha had stated to be
conducted enquiry and imposed a penalty of Rs.1,60,000/- alleging
evasion tax under KVAT Act on sale of House Boat based on the value
stated  in  the  sale  deed.  According  to  the  Intelligence Officer  (IB)
such a sale transaction is exigible t tax and appellant is liable to pay
tax  @  5%  on  the  value  stated  in  sale  agreement.  Even  though
appellant  filed  objections  cum  strong  reply  dated.30.06.2015
contenting that, they are not liable to pay tax for the sole reason that
they are unregistered dealer in House Boats or a trader as provided
under  the  KVAT  Act  or  Rules  framed  there  under.  A  penalty  of
Rs.1,60,000/-  imposed  u/s.67(1)  of  the  KVAT  Act  on  01.07.2015
without  considering  reply  filed  by  the  appellant  on  01.07.2015
stating that it is insufficient to drop the proposal.

4. It  is  respectfully  submitting  that  as  against  such  illegal  action  of
Intelligence Officer (IB), this appellant approached the Hon’ble High
Court in WP(C) No.21702/2015. After detail hearing both sides and
submission  made  by  the  Government  Pleader,  the  Hon’ble  High
Court quashed penalty order issued by the Intelligence Officer (IB).
A  copy  of  the  judgment  rendered  by  the  Hon’ble  High  Court  in
WP(C) No.21702/2015 dated.23.12.2015 is produced herewith for
your verification, record and consideration.

5. Thereafter,  the  AIT & Commercial  Tax Officer,  Alappuzha issued a
notice proposing to complete assessment u/s.22(3) of the KVAT Act
solely based on the penalty proceedings initiated by the Intelligence
Officer (IB). It is submitting that the AIT & Commercial Tax Officer
completed  the  assessment  without  conducting  an  independent
enquiry  as  provided  under  the  statute  and  following  judicial
precedents.  Imposition  of  penalty  order  issued  u/s.67(1)  of  the
KVAT  Act  by  the  Intelligence  Officer  (IB),  Alappuzha  has  been
setaside by the Hon’ble High Court as per the judgment in  WP(C)
No.21702/2015  dated.23.12.2015.  Therefore  such  a  crime  file  as
contented by the AIT & Commercial Tax Officer, Alappuzha is not in



existence.  Even  then  the  assessing  authority  passed  an  order  by
adding equal amount of sale value for probable omissions without
detecting any suppression or omissions either in purchase or sale.

6. It  is  submitted  that  the  AIT  &  Commercial  Tax  Officer  miserably
failed to comply with the statutory provisions since the penalty itself
was setaside by the Hon’ble High Court. Therefore, the action of the
AIT  &  Commercial  Tax  Officer  is  never  justified  and  liable  to  be
setaside. The assessment by estimating the turnover is arbitrary and
illegal. There is  no basis for such huge estimation. The Officer has
not established the reasoning for estimating the turnover in such a
manner. No pattern of suppression has been proved or established.
The authority ought to have found that there was no provision in the
KVAT Act for  making an addition towards probable omission and
suppression  and the addition made was illegal  and arbitrary and
also no pattern of suppression was established. The principles of law
declared in the case of State of Karnataka Vs N.P Bharmaih & Sons
reported in (2011) 41 VST 498 is applicable in this instant case.

7. It  is  submitted  that  the  assessment  order  passed  by  the  AIT  &
Commercial  Tax  Officer  is  not  a  speaking  one  since  there  is  no
independent  finding  of  the  assessing  authority.  The  assessing
authority  has  failed  to  meet  with  the  contentions  raised  by  the
appellant. The order is therefore in violation of the ratio of judgment
in Steel Authority of India LTD Vs Sales Tax Officer,  Rurkela-1 and
Others [ (2010) 18 KTR 143 (SC)]. Such an action of the assessing
authority  is  contrary  to  statement  as  well  as  clear  violation  of
Circular No.29/2011 and 27/2015 both issued by the Commissioner
Commercial Taxes.
Sri.P.H.  Riyas,  Advocate,  appeared and heard  the case  and argued

based on grounds of appeal.
Heard the case and examined the records. It is noted that the penalty

order passed by the Intelligence Officer is not in accordance with the law
and  based  on  presumption,  hence  the penalty  order  is  quashed  by  the
Hon’ble  High  Court  of  Kerala  vide  judgment  in  WP(C)No.21702/15
dated.23.12.2015. From the findings of the judgment it  is noted that the
impugned penalty order is passed without the application of judicial mind.
So the penalty order is null. It is a clear cut violation of the findings of the
judgment. The only alternative before the assessing authority is to verify



whether the tax has remitted for the sale of  boat and paid over to state
exchequer. If so further action is unwarranted. Contrary to this, direction is
to be given to the appellant to remit the tax with interest on actual sale
value. Hence the appeal stands allowed. Order accordingly.

Result: Modified
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