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APPELLATE ORDER AND GROUNDS OF DECISION

The  appellant  M/s.  Majeed  Associates,  Kannur filed  appeal  against  the  assessment
order  of  State Tax  Officer,  1st Circle,  Kannur passed  u/s  25(1)  of  the  Act  issued  vide
proceedings dated 12.12.2019 demanding tax Rs.128954/- for the year 2016-17

The  assessment  for  the  year  was  revised  on  the  basis  of  purchase  suppression
detected on scrutiny of returns with KVATIS. Irregular claim of input tax credit was also
disallowed. 

When  the  appeal  was  posted  for  hearing  Sri.  Mohammed  Rafeeque,  Sales  Tax
Practitioner  appeared on behalf of the appellant and was heard. The contentions put forth by
the appellant are as follows. 
 

1. The order No. 321205.91894/16-17, dated 12.12.2019 of the State Tax Officer, SGST            Department, 1 st

Circle, Kannur is against law, facts and circumstances of the case.
2. The State Tax Officer, hereinafter referred to as the assessing authority has completed the assessment of appellant

u/s. 25 (1) on the ground of unaccounted local purchases of Rs. 2,62,009/-and also denied input tax credit Rs.
83,364/- alleging corresponding sale was not accounted by the selling dealer. Though appellant objected the
proposal with facts and due explanations in reply to the pre-assessment notice, where the assessing authority has
finalized  assessment  without  proper  verif-ication  of  points  raised  before  her  resulting  clear  violation  of  the
principles of natural justice, hence this appeal before this hon’ble authority seeking proper remedy available
under the KVAT Act, 2003.

3.  It is submit that the total of unaccounted local purchases as alleged in the order represents purchase value of
freezer supplied by M/s. Merris Food Industries (Sl.Nos.6 to 18 for Rs. 2,62,009/-) not meant for re-sale, where
the same were given to the respective retail outlets for the purpose of preserving ice creams for sale. All such
supplies to such outlet dealers are made through appellant, duly accounted as such, evidenced by ledger copy
submitted along with reply to the pre-assessment notice. But, ignoring the factual position, assessing authority
has  sustained  the  addition  merely  on  the  ground ‘not  accounted  these  purchases  as  also  not  produced any



supporting evidence’, which is nothing but quite opposed to the facts. As such, estimation of turnover upon Rs.
2,62,009/- is quite incorrect and not at all sustainable and therefore it is respectfully pray to delete the estimated
sales turnover Rs. 3,14,411/- from assessment.

4.  Without prejudice to the above it is submits that even if the assessment is sustained, entire purchases are effected
from a single dealer on payment of tax at the first instance and therefore the appellant is entitled to get input tax
credit involved in corresponding purchases as specified in Sec. 25AA. Since the seller is a registered dealer under
the Act, live dealer and that the appellant himself admits those purchases, hence assessing authority should apply
the  guidelines  specified  in  Sec.  25AA which  is  totally  absent  from assessment  and as  such  there  is  illegal
generation of tax revenue, not at all legally sustainable. Relevant of the provisions contained in Sec. reads thus:
“25AA. General disciplines related to assessment under this Act. –
(2)  In  case  of  assessments  initiated  from  the  scrutiny  of  electronically  filed  returns,  annexures  and  other
declarations,-
(a) with respect to unaccounted purchases from registered dealers within the State by dealers, notwithstanding
anything contained in this Act, input tax credit shall be granted on such purchases, provided the dealer admits
such purchases. In such cases, assessment shall be completed by adding 20 percent gross profit on the purchase
value.

5.  Regarding denial of input tax claim of Rs. 83,364/-, appellant well explained that the seller has issued invoice on
31.03.2016, where the goods with invoice was reached on 04.04.2016, i.e; in the next financial year 2016-17 and
accordingly reported the purchase in April 2016 as also with a specific prayer to verify the same thr’ KVATIS. But
quite regrettably, assessing authority has denied the claim in view of case law reported in OT Rev. 104/15, which
has no application to the facts of the case.  The case law cited has no application in the present case, as it is
related to chicken dealers whose identity itself was doubtful, no tax was remitted and that the department itself
cancelled their registration, which is  not a case here to  suggest general  application.  In this  case,  assessing
authority herself accepted input tax claim of the same seller evidenced by assessment order itself, who is a well
established multinational company, possessing valid registration under the Act and it is a live dealer.  Since the
reason is due to mis-matching alone as already stated and re-produced, hence the assessing authority is not at all
right in denying the claim, especially because, the denial is nothing but quite mechanical without due application
of mind. Appellant therefore prays to delete the demand of Rs. 83,364/-, as the claim is perfectly in order and as
envisaged u/s. 11 (9) of the KVAT Act, 2003.   

6.  Without prejudice to any other ground, appellant vehemently objects the levy of interest also charged upto the
date of assessment being quite illegal and against the settled principles of law.
The appellant further prayed that the impugned assessment the order may be set aside on the

above grounds.

I have considered the contentions raised by the appellant the records before me and the
merits in it.

The issue involved in this case is as to the sustainability of assessment made.

The appellant  argued that the assessing authority finalised the assessment without proper
verification of points raised before it and hence assessment is violative of natural justice.  They
stated that purchase from M/S. Merris Food Industries (Sl No.6 to 18) was not meant for sale but
given  to  outlets  for  the  purpose  of  preserving  ice  creams.   They  further  stated  that  even  if
assessment is sustained, entire purchases are effected on payment of tax at first  instance and hence
they are eligible for input tax credit as specified under section 25AA of the Act.  They stated that
seller issued invoice on 31.03.2016 where as the goods with invoice reached only on 04.04.2016
and hence they reported it in 2016-17 April, but the assessing authority denied input tax credit.
     
     The appellant at the time of hearing produced ledger account to show that purchase pertain to
freezer and was not meant for resale.  On verification of the same there is some force in their
arguments.  The appellant is directed to produce the aforesaid documents together with original
invoice  and final accounts before the assessing authority within three weeks of receipt of copy of
this order.  The assessing authority shall verify the same and  delete from assessment to the extent



found  purchased as capital asset and modify the assessment.

     The argument of appellant as to violation of natural justice cannot be accepted.  The appellant
apart from the arguments has not filed any evidence in proof of their arguments.  The assessing
authority  has  considered  the  reply  filed  by  the  appellant  and  rejected  the  same  for  want  of
evidence.  As such, there is no violation of natural justice involved. 

     The argument of appellant vis-a-vis assessment under section 25AA of the Act has force.  The
assessment  was  completed  with  effect  from  01.04.2019  and  hence  the  provision  is  squarely
applicable.  The assessing authority shall apply the provisions of Section 25AA vis-a-vis allowing
input tax credit on purchase suppression confirmed and modify the assessment.  

     The argument of the appellant vis-a-vis disallowance of input tax credit has been verified.  Their
argument as to Sl No.6 has force.  If the supplier has uploaded it in the previous year, then input
tax to be given.  The assessing authority shall verify this aspect and allow input tax credit if found
accounted by supplier and modify  the assessment. 

Interest levied under section 31(6) of the Act is in order in the light of decision of Hon’ble
High Court of Kerala in Chickoo Broiler Farm Vs. State of Kerala  (OT Rev.101/14)
 
 No other points for consideration.  Ordered accordingly.

RESULT  : MODIFIED

Assistant Commissioner (Appeals),
               Kannur.

To : The appellant through Advocate

Copy submitted to The Joint Commissioner (Law), CCT, Tvpm.
                              The Deputy Commissioner, Kannur 
Copy to :   

           The Law Officer, Commercial Taxes, Kozhikode 
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