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              PROCEEDINGS OF THE ASSISTANT COMMISSIONER (APPEALS)

STATE GOODS AND SERVICES TAXES DEPARTMENT, THRISSUR

PRESENT: SMT. SHYLA PRIYA .V   LL.B 

1.KVAT Appeal Number :  KVATA 269/19

2.Order Date :  31.01.2020

3. Instituted on :25.06.2019

4. From the order of the :  No. R.10(E) 4/14-15 dtd 30.04.2019 of State Tax 

Officer (Enquiry), Thrissur. . 

5. Year of assessment : 2014-15

6. Name of Appellant :  M/s.   Mother Hosoital

7. Turnover Assessed : Rs.1,22,716/-(Penalty)

8. Section/Rule under which

           assessment made       :U/s.  47 (6) of   KVAT Act 2003.

9. Date of hearing : 21.01.2020

10. Authorized Representative :  Adv. V.R Padmanabhan

APPELLATE ORDER AND THE GROUNDS OF DECISION

M/s.  Mother Hospital    filed  this appeal against the Penalty  Order No..R.10(E)

4/14-15 dtd 30.04.2019 of State Tax Officer (Enquiry), Thrissur   which was finalized under

KVAT Act 2003.

The main grounds of appeal submitted are:-

1.  The impugned order of the State Tax Officer (Enquiry),  Thrissur imposing penalty of

Rs.1,22,716/- on the appellant  u/s  47(6) for the year 2014-15 is  highly arbitrary, illegal

and opposed  to the facts of the case and, therefore, liable to be set aside.

2.The penalty order is passed very mechanically, without independently appreciating the

facts in issue and materials available on records. The enquiry was conducted in a very

mechanical manner without judiciously appraising the cogent explanations furnished by

the appellant and pleadings raised at the time of hearing on 29.04.2019.

3.The Enquiry Officer seriously erred in imposing penalty u/s 47(6) on the appellant. He

ought to have noted that the security deposit by way of Bank Guarantee was not furnished

by the appellant. As such, imposition of penalty on the appellant is illegal.

4.The appellant is running a Hospital. They had placed orders for the purchase of an ‘Allura

Xper FD10 Cardio vascular Angiography System with accessories for a total value of Rs.
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2,63,55,846/- from Philips India Ltd., Chennai. The medical equipment purchased includes

Philips Allura Cathlab 1 number, Patient Monitors 10 Nos., Ventilator 1 No., Page writer ECG

machine 1 No. etc. Out of the above, patient monitors 10 Nos. with accessories and the

Page writer ECG machine with accessories were supplied by M/s Philips India Ltd., Chennai

as per invoice No. 950277687 dated 15.04.2014 for Rs. 12,27,164.12. The goods were

detained by the CTI, CTCP, Walayar stating the following defects:

1) tax has not been suffered in the invoice,

2) the consignor has claimed that the transaction is not attracted to sales tax since it is

in the course of import, but no Bill of Entry is attached along with the consignment. The

transaction comes under CST sales. 

The goods were subsequently released on furnishing security deposit of Rs. 1,22,716/-

by the consignor by way of Bank Guarantee.

5.The Enquiry Officer failed to consider that the apprehension of evasion of tax by the

appellant,  mechanically  expressed  by  the  inspecting  officer  was  absolutely

unsustainable. He ought to have noted that the transport of goods was supported by

valid documents as prescribed u/s 46(3) of the Act. The tax invoice, delivery note in

Form  No.  JJ,  Certificate  of  ownership  in  Form  No.  16  etc  was  accompanying  the

transport. The Enquiry Officer failed to consider that the defects, if any, pointed out in

the detaining notice in Form No. 17A was not related to the appellant who was the

consignee as per the documents accompanying. 

6.The Enquiry Officer seriously erred in his finding that ‘there was attempt on the part

of the consignee and consignor to evade payment of tax on the consignment’.  He

ought to have noted that the notice for detention of goods in Form No. 17A was not

issued to the appellant/consignee, but to the consignor. He also failed to consider that

the Bank guarantee of Rs. 1,22,716/- towards security deposit was furnished by the

consignor, M/s Philips India Ltd. As such, imposition of penalty on the appellant is not

legally sustainable. 

7.The Enquiry Officer failed to consider that the impugned transaction was not exigible

to tax under KVAT Act at the hands of the appellant. As evidenced from the certificate

of ownership in Form No. 16 accompanying the transport and as revealed from the

books  of  accounts  produced  before  him,  the  impugned  purchase  of  Cath  lab  and

accessories was for the own use in the Hospital of the appellant. He ought to have
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found that the purchase has been properly accounted in the books of accounts of the

appellant under ‘fixed assets’. 

8.That apart, the Enquiry Officer ought to have noted that the defects pointed out by

the Intercepting Officer for collection of security deposit was not legally sustainable. As

pointed out by the Intercepting Officer himself, the impugned transaction was in the

nature of an interstate sale by Philips India Ltd., Chennai. The appellant has not paid

CST as it was not specifically charged in the invoice and the consignor has claimed the

transaction as their interstate sale in the course of import. Inasmuch as the transaction

comes under CST Act and the purchase was for the own use of the appellant, no tax

under KVAT Act was due or payable by the appellant. The Enquiry Officer has no case

that the impugned purchase was not for the own use of the appellant or the purpose

for own use are not proved by documentary evidences. As there was no taxable event

in the impugned transaction at  the hands of  the appellant,  there  is  no attempt of

evasion of tax under KVAT Act by the appellant. 

9.Penalty has been imposed on mere ipse dixit of the officer without establishing any

blame-worthy or contumacious conduct on the part of the appellant.The Hon’ble High

Court of Kerala In V.V.Agencies v/s State of Kerala 1996(2) KLT 626 has held that though

the  Officer  is  authorized  to  detain  the  goods  on  satisfying  that  the  documents

accompanying the transport are incorrect and incomplete or there is attempt to evade

payment of tax, levy of penalty can be imposed only on finding that there has been an

attempt to  evade payment of tax due under  the Act.  This  would indicate that  the

‘attempt’ should not be ipse dixit of the Officer. It must be a conscious and definite

attempt to evade payment of tax. 

10.The enquiry officer failed to note that penalty can be imposed only on finding that

there  has  been  an  attempt  to  evade  the  tax  due  under  the  Act  as  held  by  the

Honourable High Court of Kerala in  Ranganathan Vs CTO reported in 2011 (2) KHC

471(Ker). The Court held that:

    “ Even if there existed a reasonable suspicion regarding attempt of evasion of tax,

penalty  can be imposed after  completing the enquiry,  only  if  the officer arrives at

conclusive finding that, such attempt was actually there in existence. So also, even if

the transport was not accompanied by proper and genuine documents, in case where

such  documents  are  necessary,  penalty  could  not  be  imposed  unless  the  enquiry

officer arrives at  conclusive finding that  the  non-availability  of  proper  and genuine
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documents was with an intention to evade payment of tax. It is pertinent to note that

imposition of penalty u/s 47(6) is in the nature of penal consequence, which can be

sustained only if there is clear proof available regarding guilt of the party, attempting

evasion of tax”.

      For these and such other grounds that may be urged at the time of hearing, the Asst.

Commissioner (Appeals) may be pleased to allow the appeal and set aside the penalty

order.       

When the appeal posted for hearing Adv. V.R Padmanabhan appeared  and heard. I

do  not  find any merit  to  interfered with  the penalty  order  on  the basis  of  the  above

contentions because, the claim of the appellant that it is a sale in the course of import and

it does not require tax collection is not proved, the invoiced items are  from Chennai to

Thrissur. Moreover the JJ form specifies that it is a purchase for sale, hence the penalty of

the Intelligence officer is upheld. This appeal is herewith dismissed. 

Result: Dismissed

ASSISTANT COMMISSIONER (APPEALS )

               THRISSUR

To

The Appellant through the Authorized Representative,

Copy submitted 1.Joint Commissioner(Law),SGSTDept,Thiruvananthapuram, 

                       2 . Deputy Commissioner ,SGST Dept , Thrissur 
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1.  State Tax  Officer, Enquiry

2. Asst Commissioner ,SGST Dept, Thrissur
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