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Advance Ruling sought for

i) Vis-a-viz the applicant, who would be
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venture?

1i) Vis-a-viz Choice Estates and
Constructions Private Limited, who would be
the recipient of service in the proposed joint
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iiij  Whether the amount which would be
paid by the students to the educational
institution proposed to be jointly operated by

the applicant and Choice Estates and
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the provisions of the CGST Act, Rules and the notifications issued there under
shall include a reference to the corresponding provisions of the KSGST Act,

Rules and the notifications issued there under.

3. M/s. Choice Estates and Constructions Pvt. Ltd. (hereinafter referred to
as “CECPL”) is a private limited company engaged in the business of
construction, development and maintenance of infrastructure. CECPL is the
owner of property consisting of land and building situated in Thiruvalla, Kerala,

India (hereinafter referred to as the ‘Property’).

4, The applicant proposes to enter into a joint venture agreement with
CECPL, with the intention to combine the individual expertise of the applicant

and CECPL for the joint operation of an educational institution on the Property.

5. As per the proposed terms of the joint venture, each of the parties, i.e.,
the applicant and CECPL shall be individually responsible for areas within their
expertise and shall be jointly responsible for the operation of the educational

institution. The proposed terms of the joint venture are briefly as follows:

5.1. The applicant shall be responsible for the academic operations of the
educational institution and undertake the day-to-day administration and

operation of the educational institution purely from an academic perspective.

5.2. CECPL would be responsible for the entire infrastructural requirements

of the educational institution.

5.3. A four-member strategic committee consisting of equal representatives of
the applicant and CECPL would be responsible for taking strategic-and operative
decisions pertaining to the running and operation of the educational institution.

All decisions relating to the educational institution including the quantum of
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Applicant requested an advance ruling on the following:

Vis-a-viz the applicant, who would be the recipient of service in the
proposed joint venture?

Vis-a-viz Choice Estates and Constructions Private Limited, who would be
the recipient of service in the proposed joint venture?

Whether the amount which would be paid by the students to the
educational institution proposed to be jointly operated by the applicant and
Choice Estates and Constructions Put. Ltd. by way of the proposed joint
venture would be liable to GST?

Whether the applicant’s share in revenue from the educational institution
would be liable to GST?

Whether Choice Estates and Constructions Put. Ltd’s share in revenue from
the educational institution would be liable to GST?

8. Contentions of the Applicant:

8.1. Regarding questions no.l and 2, the applicant and CECPL propose to
combine their individual areas of expertise in the form of a joint venture to jointly
operate an educational institution on the Property for the rendering of
educational service. In the proposed transaction, the applicant and CECPL
would be the service providers who jointly render education service to the
students enrolled with the educational institution jointly operated by the
applicant and CECPL.

8.2. Section 2{93) of the CGST Act which defines “recipient” of supply of goods

or services or both reads as follows:

“Section 2(93) “recipient” of supply of goods or services or both, means, -
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who in the instant scenario would be the student enrolled in the educational

institution.

8.6. The service in question would be service rendered by an educational
institution to the students enrolied with it, which for the purpose of determining
GST liability is covered under Notification No.12/2017-Central Tax (Rate)
dtd.28-06-2017. The relevant portion of the said notification is extracted below:

Chapter,
Section,
Rate
Sl Heading,
Description of Services (per | Condition
No Group or
cent)
Service
Code (Tariff)
Services provided —
{a) by an  educational
institution to its students,
faculty and staff;
{aajby an educational
) institution by way of conduct of
Heading L. )
entrance examination against
9992 or i ) .
66 _ consideration in the form of| Nil Nil
Heading
entrance fee;
9963 )
{b) to an educational
institution, by way of-
(i) transportation of
students, faculty and staff;
fii) catering, including any
mid-day meals scheme
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{i) pre-school education
and education up to higher
secondary school or
equivalent; or

(i) education as a part of an
approved vocational education

course.

8.7. Itis clear from Entry 66 of Notification No.12/2017-CT(R) dtd.28-06-2017
that as regards services provided by an educational institution to its students,
the rate of GST would be NIL. Therefore, as regards the amount to be paid by
the students to the educational institution, the same being towards education

service would be exempt from GST.

8.8. Regarding questions 4 & 5, the applicant along with CECPL proposes to
enter into a joint venture agreement which would lay out the terms and
conditions for joint operation of an educational institution. It is proposed that
the applicant and CECPL would individually be responsible for areas within
their expertise and shall work towards the common objective being operation of

the educational institution.

8.9. Though individual obligations have been carved out with respect to each
of the parties, as per the proposed terms of the joint venture, it is agreed that
the applicant and CECPL shall both be equally responsible for strategic
management and decision making as regards the educational institution.
Consequently, the applicant and CECPL are both suppliers of service to the

recipient; student and not suppliers of service / recipients of service inter se
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8.10. The revenue from |operation of educational institution is nothing but the
fees collected by the edhcational institution from the students enrolled in it.
Further, amount so collected from the students wpuld be exempt from GST by
virtue of Entry 66 of Notification No.12/2017-Central Tax (Rate) dtd.28-06-
2017.

8.11. In view of the above, it is the understanding of the Applicant that the
respective share of revenue drawn by the applicant and CECPL from the joint
bank account maintained for the same, would not|be liable to GST as the same
is nothing but fee collécted from students of the educational institution in
consideration for rendering of education service, which in itself is not liable to
GST.

8.12. The applicant places reliance on the ruling of the Hon’ble Mumbai
CESTAT in the case of B.G. Exploration & Production India Ltd. Vs
Commissioner of CGST & Cex., Navi Mumbai [2021-VIL-507-CESTAT-MUM-ST]
wherein under similar factual background, the Hon’ble CESTAT has held that

where the parties have come together by way of aljoint venture where each co-
venture has their own set of responsibilities; the responsibilities discharged by

each ofjthem shall not ‘Je treated as service rendered to the joint venture liable

to service tax. The relevant portion of the said ruling reads as follows:

“33. It can safely be con(%:luded that the Government of India with the appellant,
RIL and ONGC had entered into a joint venture algreement, where under each
co-vemiurer had its own‘ set of obligations and the responsibility discharged by
each of the co-venturer‘s towards the ventu;.re was not by way of any service
rendered to the joint venture, but in their own interest in furtherance of the
common objective of thei joint venture. Servilce tax liability, therefore, could not

have been fastened upoh the appellant.”




i1

8.13. The applicant is therefore of the understanding that the share of revenue

from joint operation of the educational institution shall not be liable to GST.
9. Comments of the Jurisdictional Officer:

The application was forwarded to the jurisdictional officer as per
provisions of Section 98(1} of the CGST Act. The jurisdictional officer has not
offered any comments and hence it is presumed that the jurisdictional officer
has no specific comments to offer. It is also construed that there are no

proceedings pending on the issue against the applicant.
10. Personal Hearing:

The applicant was granted opportunity for personal hearing on
20.07.2022. Shri. Jose Jacob, Advocate represented the applicant for personal
hearing. He reiterated the contentions made in the application and requested to

issue the ruling on the basis of the submissions made in the application.
11. DISCUSSION AND FINDINGS:

11.1. The matter was examined in detail. Before proceeding to answer the
questions raised in the application, it is necessary to decide the admissibility of
the application for Advance Ruling. The taxation of services provided by the
members of a joint venture to the joint venture and vice versa and inter se
between the members of the joint venture is always a delicate one and have to
be determined on a comprehensive examination of the various terms and

conditions of the joint venture agreement.

11.2. As per Section 2(84) of the CGST Act 2017, ‘person’ includes:
(a) an individual; (b} a Hindu Undivided Family; {c) a company; (d) a firm; {e} a
Limited Liability Partnership; (f} an association of persons or a body of individuals,

whether incorporated or not, in India or outside India; (g} any corporation
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producing income. An ‘association of persons’ can be formed only when two or
more individuals voluntarily combine together for a certain purpose. Hence, the
Court held that volition on the part of the member of the association is an
essential ingredient. The mere fact that the members jointly own one or more
assets and share the income does not show that they acted as an ‘association

of persons.

11.4.4. The Supreme Court in another occasion in the matter of New
Horizons Limited [1995 SCC (1) 478] stated that the expression fjoint venture’
connotes a legal entity in the nature of partnership engaged in the joint
undertaking of a particular transaction for mutual profit or an association of
persons or companies jointly undertaking some commercial enterprise wherein
all contribute assets and share risks. It requires a community of interest in the
performance of subject matter, a right to direct and govern the policy in
connection therewith, and duty, which may be altered by agreement, to share

both in profit and losses.

11.4.5. The Supreme Court in the matter of Fagir Chand Gulati [2008 (7)
TMI 159 ~ SC] dealing with the nature of relationship between the land owner
and developer in the context of development agreement, while interpreting the
question, whether a land owner can be called as recipient of service under
Consumer Protection Act, stated that where the contract is a true joint venture,
the land owner is a true partner or co-adventurer in the venture where the land
owner has a say or control in the construction and participates in the business
and management of the joint venture, and has a share in the profits/loss of the
venture. In such a case, the land owner is not a consumer and is the co-
adventurer in the venture, a service provider, where the land owner himself is

responsible for the construction as a co-adventurer in the venture.
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denial of exemption to joint venture as the goods were directly imported by
constituent member, thereby recognising the joint venture as a separate legal
entity from its constituent members. When two or more individual, independent
entities enter into an agreement with an understanding to share
revenue / profits, a new entity emerges, distinct from its constituents. As the new
entity acquires the character of ‘person’, the transaction between it and other
independent entities namely the applicant and its counterpart can be a taxable

service also wherever applicable.

11.8. The agreement between the applicant and its counterpart is in the nature
of a joint venture where two parties have got together to carry out a specific
economic venture on a revenue-sharing model. These are arrangements in the
nature of the partnership with each co-venturer contributing in some resource
for the furtherance of joint business activity. Reliance can be placed on the
decision of the Supreme Court in the matter of Faqir Chand Gulati vs. Uppal
Agencies Private Limited [2008 (12) STR 401 SC], to drive home the meaning of
the expression foint venture’ and from the decision it would be evident that the
obvious feature of joint venture would be that parties participate in such a
venture not as independent contractors but as entrepreneurs desirous to earn
profits, the extent whereof may be contingent upon the success of the venture,

rather than any fixed fees or consideration for any specific services.

12. Now coming to the scope of Advance Ruling, Section 95 (a) of the CGST

Act is reproduced below.

Definition of Advance Ruling — In this Chapter, unless the context otherwise
requires, — (a) “advance ruling” means a decision provided by the Authority or
the Appellate Authority to an applicant on matters or on questions specified in

sub-section {2} of section 97 or sub-section (1) of section 100, in relation to the
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supply of goods or services or both being undertaken or proposed to be

undertaken by the applicant.

12.1. Now, it has to be noted that the applicant, in the case at hand, has s::tated

that they require the ruling in their individual capacity of M/s The Choice

Foundation, Kochi, a Society registered under the Travancore Cochin Lit:erary,

Scientific and Charitable Societies Registr.é]tion ct, 1955. The applicanlt has

stated that they offer| their expert services and undertake the day-fo-day

administration and operation of the eduéation institution purely froém an
academic perspective which is going to be run and managed by the newborn JV.
The mpot point to be deliberated is whether the applicant is the 'Person' to xgvhom
the 'Project’ is extended and the one providing the service. It is very clear that
the project is executed by the 'Joint Venture’. The applicant in its individual
capacity is different from the JV, in which the| applicant is a member. The

‘project’ is executed by the JV and not by the applicant.

12.2. As per Section 95(a) of the CGST Act read with Section 103 of the Act, the

term ‘advance ruling' means a decision provided by this authority to the

applicant on matters or questions specified in sub-section (2) of Section 97, in

relation to the supply of goods or services or both peing undertaken or prol!)osed
to be Fndertaken by the applicant and the ruling is applicable to only such
person and the jurisdictional officer of such person. Thus, it is seen thai only
an applicant who satisfies the condition mentioned in Section 95 can apply for
 Advange Ruling. ' I
12.3. From the submissions made by the applicant it can be seen that it éis the
Joint Venture in which the applicant is a memper who is going to run and
manage the 'Project’ and not the applicant. As discussed supra, a Joint Venture
Company, which is formed by two or more entities, has a separate existence

than that of the said entities. Therefore, sfuppl_y of goods or services or both,
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being undertaken or proposed to be undertaken in respect of the "Project’ will
be by the Joint Venture Company, and not by the applicant.

12.4. Sub section (2} of 97 of the CGST/ KSGST Act, 2017 states that the
questions on which advance ruling is sought shall be in respect of the following;
{a) classification of any goods or services or both;
(b) applicability of a notification issued under the provisions of this Act;
{c) determination of time and value of supply of goods or services or both;
(d) admissibility of input tax credit of tax paid or deemed to have been paid;
(e} determination of the liability to pay tax on any goods or services or both;
(f) whether applicant is required to be registered;
(g) whether any particular thing done by the applicant with respect to any
goods or services or both amounts to or results in a supply of goods or

services or both, within the meaning of that term.

12.5. As far as the first two questions on which advance ruling is sought are
concerned, they do not fall under the purview of any of the clauses of Section
97 (2) of the CGST/KSGST Act, 2017. Moreover, in case of second question, the
applicant is neither a supplier nor a recipient. The third and fifth questions are
not at all in relation to the supply of goods or services or both being undertaken
or proposed to be undertaken by the applicant. Hence as per the definition of
Advance Ruling, these questions are not ‘qualified’ to be included in the

application for Advance Ruling.

12.6. The fourth question; “Whether the applicant’s share in revenue from the
educational institution would be liable to GST?” falls under the purview of
clause (g) of sub section (2) of Section 97 of the CGST/KSGST Act, 2017, ie
“whether any particular thing done by the applicant with respect to any goods
or services or both amounts to or results in a supply of goods or services or

both, within the meaning of that term.”
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With regard to this, the following questions

f
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explanation to the clause (aa) of Section 7 (1), such person and its constituents
shall be deemed to be two separate persons and the supply of activities or
transactions inter se shall be deemed to take place from one such person to

another.

17. As per clause (93) of Section 2; "recipient” of supply of goods or services
or both, means-
(a) where a consideration is payable for the supply of goods or services or

both, the person who is liable to pay that consideration;

18. As per the submissions of the applicant, “In the proposed transaction, the
applicant and CECPL would jointly render services by operation of an
educational institution in consideration for a fee payable by the students

enrolled in such educational institution.”

19. From this submission it is explicit that, it is the education institution,
which is the ‘person’ formed as an outcome of the joint venture, that supplies
‘educational services’ to the students enrolled for which the students in turn
pay the fees which is the revenue of the ‘educational institution’. To provide the
education services by this educational institution, it mainly makes use of two
input services, viz,

a) the expertise and experience of the applicant, M/s. Choice Foundation, in
academic operations, day-to-day administration and operation;

b) infrastructural requirements satisfied by M/s. Choice Estates and
Constructions Pvt. Ltd.

20. The students enrolled in the educational institution pays fees as
consideration to the educational institution for the educational services
provided to them. As per the applicant, this revenue is shared between him and

CECPL, who being the providers of input services to the educational institution
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which|being a separate person as discussed supra. Hence that part of the total
revenue received by the educational institution, which is paid to the applicant

is the consideration received by the applicant for the service they provide to the

educational institution. Hence this transaction is taking place from one such

person to another and hence it constitutes a supply under the CGST/KSGST

Act, 2017, This service falls under the Heading 9983 - Other professional,
technical and businesé service - of the scheme ZL' classification of services and
is taxable @ 18% (CGS’lI‘-Q% & SGST-9%) as per S1. No. 21(ii) of Notification No.
11/2017-Central Tax [Rate) dated 28 /06/ 2017 and S.R.O 370/2017 dated

30/06/2017 of Government of Kerala.

21. |n view of the fo‘regoing observations and findings, the following rulings
|

i
[
|
|

Question 1.. Vis-a-viz the applicant, who would be the recipient of service in the

are issued:

RULING

proposed joint venture?
Rulin‘g No ruling can ;be given since the question on which advance ruling is
sought do not fall under the purview of any of the clauses of the section 97 (2)

of the CGST/KSGST Act, 2017.

Question 2. Vis-a-viz Choice Estates and Constructions Private Limited, who

woul«T be the recipient of service in the proposed joint venture?

Ruling No ruling can be given since the questionn on which advance ruling is
sought does not fall under the purview of any of the clauses of the section 97 {2)

of the CGST/KSGST Act, 2017 and also this question is not in relation to the
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supply of goods or services or both being undertaken or proposed to be

undertaken by the applicant.

3. Whether the amount which would be paid by the students to the educational
institution proposed to be jointly operated by the applicant and Choice Estates
and Constructions Put. Ltd by way of the proposed joint venture would be liable
to GST?

No ruling can be given since the question is not in relation to the supply of
goods or services or both being undertaken or proposed to be undertaken by

the applicant.

4. Whether the applicant’s share in revenue from the educational institution
would be liable to GST?

Yes. The service supplied by the applicant to the educational institution ie, the
joint venture is liable to Goods and Services Tax as per Notification No.
11/2017-Central Tax (Rate) dated 28 /06/ 2017.

5. Whether Choice Estates and Constructions Put. Ltd.’s share in revenue Jrom
the educational institution would be liable to GST?
No ruling can be given since the question is not in relation to the supply of

goods or services or both being undertaken or proposed to be undertaken by

the applicant.
S.L. Srecifarvathy Abrah¥m Renn S
Addl CommisgsioneY of Central Tax Addl Commissioner of State Tax

Member Member
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