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of the Appellant Sri. Mohanan, M/s.Aswani Chips & Bakers
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Date of filing Appeal 17-06-2021
Date of Personal Hearing 02-11-2021
Authorized Representative Sri. Seshadrinandhan .C.A

ORDER No. AAR[14/2021 dated 14/12/2021

1. The appeal stands filed under section 100(1) of the GST Act, 2017, by
ari.Mohanan, M/ s.Aswani Chips& Bakers having a registered office at 40/996,
Melamuri Road, Big Bazar, Palakkad - 678014, bearing GSTIN
32BEFPM5445D1ZT  [hereinafter also referred as the appellant]. The appeal
stands filed against the Advance ruling Order No: KER/115/2021 dated
26/05/202] pronounced by the Kerala Authority for Advance ruling.

2. At the outset, the provisions of the Central Goods and Services Tax Act,
2017 (hereinafter rcferred to as CGST Act) and the Kerala State Goods and
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Services Tax Act, 2017 {héreiﬂai:%:: |refc':rred é AH K-SGS_T Act} are same except
for certain provisions. ﬁcccirding’l;", A iréferenc Iflheraii-_x_a.-f'i‘.e:- to the provisions of
the CGST Act, Rules and the notificatibits issied thére under shall include a
reference to the cnrreapdnding-.i,pmﬁsfiﬁna 6f the KSGST Act, Rules and the
notifications issued there Undﬁ'.:l'"i. ) [

. ]
| .

3. BRIEF FACTS OF THE CASE: ;i i | ,
1 kY i
4.  The appellant is engaged l ﬂ'llelbusw €88 &5 a.gupplier of goods such as
Jackfruit Chips, Banana Chips {éalté-::i aiid masila) éﬂ_ﬁf'isharkara.ivaratty. Sale
of above is not under brand némé. Ile: ﬂrﬁbﬁﬁscs of manufacturing of the
commodities were described by the h}ﬁpellar'lt | The Jack Fruit chips are made
by frying the fruit in edible oil. {Potato-and Tiploca Chips are also made by
frying in edible oil. Salt is applied at. the stageiof fiying. These will be sold as
salted chips, If the chips arel ep lied l"mth siasald after frying, it becomes
masala chips. Banana Chips ate' nyalié
end fried in edible oil. Salt anid i i powet .
masala chips, appropriate type of jmi 8ala is added. Sharkaraivaratty is made
by frying, in edible oil, thick piecesiof baﬁﬂ.ﬂa slices. Tfhereafter,- they are mixed
thoroughly in dense syrup of jagg':l ' ?ﬁh_thﬁ;gaﬁﬁr_;iﬁ:.pﬂwder of dried ginger
(chuklu} and cardamom, ¥ is. s'ﬂ:ﬂrjn'ili?'tﬁﬁ that as banana chips (salted and
masala), jack fruit chips, and ghirkdraivaratty are jedible preparations the
appellant is under the fi!np'EE'LJIJISibh!,: gt!l;i!sitz thg ﬁrsl‘t ‘two  are savory and
sharkaraivaratty is a sweettneat, Henig they arélewitlt CGST / SGST / 1GST
by classifying the commaditfes; undér| Efitry 101 aid 101A of Schedule I of

Central Tax {Rate) Notificaticn Nui. 1 bf: Qﬂl?lmthHSN 2106 of Customs Tariff
Act. Entry 101 and 101 A jof Notificdtion ‘No 1 of 2017 are reproduced in the
1 : .

statement of the appellant as folloh 's:iu. o
HARE !
| [ b .
Entry 101 1 :Ii Lol
Sch. 1 of . Sl M . : .
N 06; B i
Notification 1 HSN 210690 K ! | Sweet ments
of 2017 ||
Entry 101 A Nanikeens, Bliujia, mixture, chabena and
Sch. 1 of isimilar] ediblepreparations i
/ .h . HSN 2106.90 ki mﬂ‘ar,l I:f:iﬂ.:i.!t?.Pr.BpE..l!'aﬂl}nS in ready for
Notification 1 ‘consumption form, .éther than those put up
of 2017 _|in_unit’ comtainer and, - {a) bearing a
' Tl : L Iy '
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registered brand name; or

(b} bearing a brand name on which an
actionable claim or enforceable right in a
court of law is available [other than those
where any actionable c¢laim or any
enforceable right in respect of such brand
name has been wvoluntarily foregone,
subject to the conditions as specified in the
ANNEXURE

Chapter'21 of

Supplementary

Heading 2106 {except tariff items 2106 90
20 and 2106 90 30), inter alia, includes:
(b} preparations for use, either directly or

']L?us‘toms Note No. 5 (b)) |after precessing (such as cooking,
ariff Act . . s s .
dissolving or boiling in water, milk or other
liguids), for human consumption;
HSN 2106 Deseription  of | FOOD PREPARATIONS NOT ELSEWHERE
sub heading SPECIFIED OR INCLUDED
2106 90 20 Entry Pan masala
2106 90 30 Betel nut product known as “Supari”
Tariff itern 2106.90.99 includes sweet meat
commonly known as “Misthans” or “*Mithai”
or called by any other name. They also
Chapter 21 of Supplementary include products c{ﬂmmonl}r known ) as
Custormns Note No. & “MNamkeons”, “mixtures”, “Bhujia”,
Tariff Act “Chabena” or called by any other name.
Such products remain classified in these
sub-headings irrespective of the nature of
their ingredient
SE? I‘;gﬂlﬂﬁ Entry QOther

3.2. The appellant submits that since they are supplying the Jackfruit Chips
and Banana Chips ([NAMKEENS) and Sharkaraivaratty {(SWEETMEAT) without
brand name, tax is levied (2.5% each under CGST Act and SGST Act and 5%
under IGST Act} as provided in Entrv 101 A and 101 of Schedule I of
Notification No. 1 of 2017 - Central Tax - (Rate),
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3.3. Itis further submitted thiat
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RE: MR, PM. SANKARAN [KER/53/2019

Dated 21 June 2019] and KER/66/2019 dated SEPTEMBER 30, 2019 of this
Honourable Authority, it was -%‘e;d; that Jackfruit Chips, Banana Chips and
Sharkaraivaratty fall under HSN2008.19.40:and have to be dassified under
Entry 40 of Schedule Il of Notifichtidn No.. 15f'2017 and tax at 19% is to be
paid. In the Advance Ruling RE;|MR. P.M: SANKARAN [KER/53/2019 Dated
21 June 2019],the authority rl:lf, d: that B'm}': d.Chip$ come Under HSN 2008
19 40 and taxable at 12%;vide | Entry 40 of 2nd Schedule. (Notification
No.1/2017/CT{Rate) dtd.28-06-2017 8 SRO:N6.360/2017).” From the Ruling,

it appears that the applicarit hJII;l
by him were “baked chips®. The

'lf!hsi%bc‘dﬂdeded that banana chips supplied
Ruting i§ 6n the basis of ingredients and

classification reported by the. appl -::ant*e'mdnatnn an analysis of the products,
Relevant entries in question are submiittéd for easy reference:-

Entry 40 /
Sch. 2 of

Notification 1

of 2017

HSN 2008

Flnut, nuti%@nd ather edible parts of plants,
.-:Jthlm"i.ifmtl% pt‘éparetli or preserved, whether
of Ifot contsining’ ddded sugar or other

' o P I . ..
_sshg?et{:'mlgg-;mattﬂ or spirit, not elsewhere

spetified |::ii'.i‘1_1§::luded3,'_ such as Groundnuts,
Caéhew nut roasted, saited or roasted and
Sﬂ:.]illﬁi:, Otlier roasted nuts and seeds,
squash ‘dfi. Mangd, Lemon, Orange,
Piieapple gy other fruits,

Chapter 20

Chapter

Heading

ptheriparts!

Plfﬁi;#&tiﬁﬂjiﬁf vegétables, fruit, nuts or
d prauts

Chapter 20

Chapter 8

Chapter Nate 1

X

t'n.u?: énir niatg, prepared or preserved by the
progelses specified in Chapter 7, 8 or 11;

Fhis Chaptef does not cover: (a) vegetables,

Chapter
Heading

CITHUS FRUIT OR MBLONS

HSN 0803

Enfry

dded " | ¥

Faﬁlaﬁ,', ircluditig’ plantains, fresh or |

HSN 0803
80

Entry

HSN 0803
90 10

Entry |

HSN 0803

Entry
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90 10
HSN 0810 Other firgdit, fresh
HEN Entry Other ([submitted that jack fruit is
0810.90.90 classifiablc under this sub-heading
Fruit, nuts and other edible parts of plants,
Description of otherwise prepared or preserved, whether
HSN 2008 . or not containing added sugar or other
sub heading ] o
sweetening matter or spirit, not elsewhere
specified or included
HS; ig[}g Other roasted and fried vegetable products

3.4. The appellant claims that the words “not elsewhere specified or
included” is material as supplementary Note No. 6 of Chapter 21 stipulates
that products now under ceonsideration are covered by HSN 2106.90.99. HSN
2008 covers only those “fruit, nuts and other edible parts of plants, otherwise
prepared or preserved, whether or not containing added sugar or other
sweetening matter or spirit, not elsewhere specified or included?, Se, a product
cant be classified under HSN 2008 only if it is not classified under any other
Chapter or subheading of Chapter 2008. Also, latter part of the description to
Entry 40 of Schedule II malkes it clear that it covers only Ground-nut, Cashew
nut, Other roasted nuts and seeds, SQUASH of Mango, Lemon, Orange,
Pineapple or other fruits. As what is sold is not a *NUT" or “SQUASH” of any
fruit, this entry is not attracted.

3.5. The zppellant further submits that they intend to deal in salted and
masala chips made from Tapioca and Potato. Tapioca and Potate are sliced
into round pieces and fried in edible oil. Salt is applied at the time of frying.
After frying, it is sold as such or after mixing with masala. In case of tapioca, it
is also fried by slicing to thin pieces of about 1* in length. Roasted / Roasted
and salted / salted preparations made out of Ground-nuts, Cashew nut and
other seeds are commoniy understood as NAMKEENS. Also, salted chips and
masala chips of Tapicca and Potatc are also commonly understood as
NAMKEENS, They have to be classified as NAMKEENS in view of
Supplementary Note No. 6 of Chapter 21 of Customs Tariff Act. It is also
submitted that in this context, Circular Number 113/32/2019-GST [F.NO.
354/131/2019-TRU], DATED 11-10-2019 is relevant. Paragraph 3.4 of the
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circular states that “However, 1fthc above dried leguminous vegetable is mixed
with other ingredients (such, afsa oil, SEII.]t etd.ar sold as namkeens then the
same would be classified undér| b, haadlﬁﬁilﬂﬁgﬂ as namkeens, bhujia,
chabena and similar edible pl;ep]{ar}a_ftiﬁﬁg and h‘ttract épplicable GST rate”.

3.6. The appellant contends t'hllt:ﬂﬁt'!:_ N0, 1 of Chapter 20 states that this
chapter does not cover vqg_c;ta}jlfeg:, Iﬂuitlorlnuts*lpfelmmd or preserved by the
processes specified in Chapter 7,8 ¢r #1.| Acdordingly Banana and Jackfruit
are classified under Chapter 8:0f Custéms TS Act, with HSN Code 0803 and
0810.90.90 respectively. 86, |a1§j';55! én;i__:Si;ﬂf'iEaraivﬁfatty are not covered by
HSN 2008 and hence do ot fall {indes! Entis|a0 of Schedule il of Central Tax
(Rate) Notification No. 1 of 2017] Edtiy 2008 39 40 of Customs Tariff Act refers
to “Other roasted and fﬁed-vtzg&hbl'é; ﬂmd’uqi:s;“. Banana and Jackfruit being
not vegetables, its chips canndt|bevclissified under this HSN. Yet another
aspect is that the Entry in. CI.IStII'IIIS:ITE}IIE ' il uses Ithe words “roasted and
fried”. So, it is a cumulativeé copditidn; Bangnm Chipd;, Jack Fruit Chips and
Sharkaraivaratty are made by fryitg bandns/ jack feuit in edible cil. Being
fruits and being not “ROASTED A DH?'RIED",!thesc cafiniot be classified under
2008.19.40. In any case, banand i :tiitjsll:u!.ﬁll'c fm:jlt dre covered by HSN Code 0803

d o this primary ground they cannot be

and 0810.90,90 reapccti;:rel},r 31:1
classified under HSN 20C8. | ;

i .
3.7. Further, in P. BASHEER v R.%U':-:. s!:fﬁ*mg-,aﬁ !_KER&LA [15993] 91 STC
(291)], it was held by Honourable Higli Gourt of Kerala that the products such
as banana chips, tapioca (;hipl;é@f t!:nlpmklﬂl,pald:avada, et¢ are fred food
articles. Relevant portion .of the judgmeu;;-;gs reproduced below for easy
reference:- i :i|| |:i'|
3.7.1. We are of the view that; the appiptich and conclusion of the Sales
Tax Appecllate Tribuhal is ie}kéﬁedihs :in-:fh_aw. It.is now well-settled that
"bakery products” heirg J:al.{wjprn::l4:::!1 E?Elj?’dajf usfg',_ "must be construcd in
its popular sense, meaning ﬂl&tilpﬁ.!nSEWhlﬂh people conversant with the

subject-rhatter with whmhi:hésui!c is Hea.hn'g would attribute to it

and it is to be construed as uqqérgi;mh- in‘cominon parlance”. The words
. 11 . i "
| Il they have been used in the
statute. They are well-knows| wi

"hakery products” should '?hé [ulndﬂi'sflﬁci‘li in their natural, ordinary or
popular sense and the n Eénmngi”wlnﬂﬁi.they have in relation to the
subject-matter with rcferg!mjc: tollwhlc:‘q

lrdia of iedinmon usage. From the earliest

o ri' !I.
i | | '
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decision of the Supreme Court in Ramavatar Budhaiprasad v. Assistant
Sales Tax Officer [1961] 12 BTC 286 (8Cj; AIR 1961 SC 1325 the matter
has been exhaustively considered by the Supreme Court in various
decisions. The latest decision on the subject iz OswalAgre Mills Ltd. w.
Collector of Central Excize JT {1993) 3 5C 260. Persons accustomed
with bakery and purchasing, "its products” would only understand the
words to mean "enly those goods which are ordinarily, baked in a
bakery". If certain dealers in bakery products make jilabi, halva,
pulabjamun and fried food articles such as banana chips, tapioca chips,
murukku, pakkavada, ete., it will enly show that making of such goods
is their individual choice or preferenice or taste. It is also a matter of
common knowledge that modern marketing has many dimensions. For
convenience of the customers, certain bakerics may sell pickles,
pappadom or even stationery articles. They arc goods made or sold out
of individual choice or taste prcbably to cater to their particular
customers as part of their business method or marketing method. But,
these isolated or individual choices or taste for marketing particular
goods will not and cannot render such goods as one covered by the
words "bakery products".”

3.7.2.We are of the view that the Appellate Tribunal was in error in
holding that the words "bakery products” will take within its fald
anything dealt with or marketed or connected with the bakery. In order
to say that particular goods are covered by the said word, those goods
should be understood in thelr natural, ordinary or commeoen parlance as
bakery goods. So viewed, we are of the opinion that the mere fact that
banana chips, tapicca chips, murukku, achappam, pakkavada and
mixture were sold or marketed by the dealer, who is really s baker,
cannot be covered by the entry "bakery products” within the meaning of
those words as oceurring in the Kerala General Sales Tax Act. This is so
especially in the context and collocation of words occurring in the First
Schedule to the Kerala General Sales Tax Act.”

Further vide ADVANCE RULING NO, KER/66/2019 dated SEPTEMBER

30, 2019, the applicant had raised the query whether Banana.Chips, Chakka
Chips, Cheema Chakka Chips, Chembu Chips, Kappa Chips, Sharkaraivaratty,
KovakkaiVattal and PavakkaiVattai arc classifiable under HSN Code 2008 19
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40 - Other roasted and fried vng:table pmciulats andis hable te GST at the rate
of 12% as per S1. No. 40 of Sch.il bf 3 Not:ﬁcéltll?n No.01/2017 Central Tax (Rate),
dated 28.06.2017. This quetyi a,ls ahswerf by the ﬂutholnty for Advance
Ruling in favour of the «appe' ant l"App cant had submitted a list of
commodities as Namkeen 1tems ' hﬂjr d1ue13r r.euscd was whethier the “Namkeen
Items - Achappam, Avaloge Pad: Ghﬂeda, Dmm-::-nd ‘Cuts (Hot), Kuzhalappam,

Murukku and Thatta are: classlﬁa le um:l»eul HEH ICnde 12106 90 and is liable to
GST at the rate of 12% 4s per El Nb. 46 6 ScHeduleHil of Notification No.01
/2017 Central Tax (Rate], da.ted 28105 QD]? fpr those put up in unit container
and, (a) bearing a registered br ::1 namﬁ 01' [b) bearing a brand name on
which an actiomable claitiy- or- ch @rcea;hlc ng at-lin ascourt of;law is available.

The rate of GST is 5% as pel'Si. Noi10L A of Sehedule 1 of Notification
No.01/2017 Central Tax. (Rate), J4ci| ted 23 063617 for those other than put up
in unit container and, (a) bearing alr&.gstm-ed brand name; or {b) bearing a
brand name on which an aﬂtmnablé nla:un ot cnfn‘:ceable right in a court of law
is available, In this Ruling; l‘hé uséua whéﬂmr the products Chakka Chips,

Cheema Chalkka Chips, Chenghul Clups Kappa Chips, Sharkarajvaratty,
Kovakkai Vattal and Pavakiai’ Vat!ta:.t NﬁMKEEN OR NOT was not raised or
considered. ‘ 1& i

3.9. The term *NAMKEEN” is: it  défined udder thé-CGST Act. So, common
parlance test has to be applied, In mmﬁeﬂ { eomimercial parlance, NAMKEEN
means SAVOURY / SNACK ’Lhat]m read_'} to rce{t and is |'a food product prepared
by applying salt, masala 'and | the! Hkr: DIGTIONARY MEANING  of
NAMKEENttps: / / www.lexito. {:ﬂlmfdefuimunfnamkeﬂn NOUN  pamkeen,
namkeens - Indian A $mall #av{mrj.r suabk or dish. Origin From Urdu
namkin ‘salty or savoury foed}; froy |Fer=ﬁaanl |i !

i |

3.10. CESTAT, New Delhi hss nbs rréd in par;graph 8 of its order reported as
PEFSICO INDIA HOLDINGS PVT LTD VERSUE COMMISSIONER OF
CENTRAL EXCISE & SERVICE TELKI |C~HAN|EIG;%RH=-I (2015 (318) E.L.T. 273
{Tri. - Del}] that salted food. prepargtitihs:are i“fidmkeen”. In Para 3.1.1 of
Chapter -3 of FOOD SAFETY .lu&m STANDARDS (FOOD PRODUCTS
STANDARDS AND FOOD ADDIT‘;W ) REGULM‘JGNS 2011, it is stated that
that banana chips and s.mulai' flllEdH prot 1:15{;1:5 such as Chiwda, Bhujia,
Dalmoth, Kadubale, Kharahuﬂndl | Spme‘d aiid Hed dals, sold By any name are
traditional foods ie. , Snacks of S_avuurles {Fned! Pmducts]




3.11. Based on the position stated above, the fellowing queries were raised
before Honourable Autherity for its Ruling: -

Query 1: Whether Jack Fruit Chips and Banana Chips {salted and masala
varicties) made out of raw as well as ripc banana and sold without BRAND
NAME arec classifiable as NAMKEENS and are covered by HSN Code
21{06.90.99 and taxable under Entry 101 A of Schedule of Central Tax (Rate)
Natification 1 of 20177 )

Query 2: Whether Roasted and salted / salted / roasted preparations stch as
of Ground-nuts, Cashew nut and other seeds are NAMKEENS and when sold
without a brand name ecan they be classified under HSN 2106.90.99 and taxed
under Entry 101 A of Schedule 1 of Central Tax (Rate) Notification 1 of 20177

Unfortunately, without adverting to above stated facts and legal position,
Learned Authority for Advance Ruling held that all the products involved in
the application are TAXABLE UNDER Entry 40 of Schedule II of Central Tax
(Rate} Notification No.1 of 2017,

4. GROUNDS OF APPEAL

4.1. Order of Leamed Authority for Advance Ruling, Kerala, in so far as it is
prejudicial to the appellant, is oppesed te facts and law of the case. Learned
Authority for Advance Ruling failed to consider the facts and legal aspects
stated in the application for advance ruling. Supplementary Note No. 6 in
Chapter 21 of Customs Tarff Act says “Tariff item 2106.90.99 includes
sweetmeats commonly known as “Misthans® er “Mithai” or called by any other
name. They also include products commenly known as *Namkeens”,
“mixtures”, “Bhujia”, “Chabena” or called by any other name. Suich products
remain classified in these sub-headings irrespective of the nature of their
ingredients”. S0, Learned Authority for Advanece Ruling ought to have classified
chips made from banana {salted, masala or made from raw or ripe bananalj,
jackiruit, tapioca, chembu, potato and kovakkai and pavakkai vattal as
NAMEKEENS and classified it under HSN 2106.90.99 and Entry 101 A of
Schedule 1 of Central Tax (Rate} Notification 1 of 2017,
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4.2. Learned Aunthority nught tﬂ have. ap}?hdd tlie order in Pepsico India
Holdings Pvt. Ltd. V/s. Comm _sénun&r 0 JCentral Excise & Service Tax,
Chandigarh-1, [2015 {318) EiL 2?& ..{Td i Del)] whmmllt was held that
salted food preparations are “naik cn,l [parﬂgr&ph 8 of the order).

Yl
4.3. Further the authority ﬂug}lt tl:: heive mnsﬂered Para 3.1.1 of Chapter 3
of Food Safety And Standards {F{Jmi| Prddual's Standards And Food Additives)
Regulations, 2011, which la}rs d-:hu}n ihat banana thips and similar fried
products such as Chiwda, Bhﬂjtai Dalmoth, Kaduhale Kharaboendi, Spiced
and fried dals, sold by any namc ‘L;ul'c u-adium{sl foods:i.e., Snacks of Savouries
(Fried Products). : | |‘

4.4. In common /[ cﬂmmerm Ij&rlance, ‘NAMKEEN is a ready to eat
SAVOURY / SNACK and is a pr duct Prepared by applymg salt, masala and
the like. As the term “NAMIGEEf\I”' ]k nntldeﬁnt-‘;d ufider CGST Act, common
pariance test ought to have l:meh 'a pheﬁ Tﬁat commé}n parlance meaning has
to be applied is clear from tH Wdrdmgs of Bupplementary Note No. 6 of
Chapter 21 -~ “commonly knnvém] és “M:sthaha or “Mithai® or called by any
other name. They also 1nclude r'oiil.ibts EE)lJrﬁmunl}r known: as “Namkeens”,
“mixtures”, *Bhujia”, “Chabena nr cal led Iany other name. Such pmdu-::ts
remain classified in these sub- Ead_mga Jrrespectwc of thé nature of their
ingredients”. Therefore chips made Ffrt:m ba,tw.na, jacld'rmt tapioca, chembu
and potato and kovaklkai ﬂnd'pﬁvj.fakkm t*ai:tbl ko NAMKEENS and classifiable
under HSN 2106.90.99 and Ehtr}f 1|01"A oflSa:-hedulé 1 of Central Tax {Rate)
Notification 1 of 2017, .

4.5, Supplementary Note: No! B 1 Iln Chaptel 21 makes HSN 2106.90.99 a
specific entry. So, chips madé frim lbatiara’ [ pe as well as raw), tapioca, jack
fruit, potate and chembu and k' ' a.kka, Emd péi.vakka vattal, ought to have been
held as NAMKEENS and liableifi T ‘thx: under EntryiNo. 101 A of Central Tax
(Rate) Notification No. 1/f 201? |daﬂeﬁ 2?;’05;2@17 So, the question ‘of
ineleding them under any nt_her Eh'apte‘r iﬁde Chapter 20 does not arise.
Similarly, Sharkaraivaratty and I-Ialwa a.rt; awecitheats by application of
common parlance test and Eupj)l m&n lﬂote No. 6 of Chapter 21, as is
evident from the words -:ﬂmm&nl lm%;mm “Mlsthans or “Mithai” or called
by any other name, They Eil'ﬂﬂl iru:lu:ia rﬂduc:.ts commonly known as
“Namkeens”, “mixtures”, "‘Bhu__j_la"’,' Chahﬂnei" or ca_lled by any other name.
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Such products remain classified in these sub-headings irrespective of the
nature of their ingredients”. Therefore, Sharkkaraivaratty and Halwa, made
with jaggery as sweetener, are also sweetmeats. Neither the Customs Tariff Act
nor the GST laws lay down that sweetmeats should be prepared only with
sugar as the sweetener. Jaggery is a commonly used sweetener. This
submission is fortified by Supplementary Note & in Chapter 21 as weil as the
press Telease dated 25/09/2017 of CBIC containing an FAQ relating to GST
Rates. Hence, the question of including Sharklkaraivaratty and Halwa under
HSN 2008 does not arise. Relevant portion of FAQ is extracted below:-

What is the HS Code and GST rate on chena products, halwa, barfi (i.e. khoys
product}, laddu?

Products like halwa, barfi (L.e. khoya product), laddus falling under HS Code
2106, are sweetmeats and attract 5% GST.

4.6. Lecarned Authority for Advance Ruling fafled to ¢onsider that in the
Advance Rulings in KER/53/2019 dated 21/06/2019 and KER/66/2019
dated 30/09/2015 did not invelve the legal and factual issues raised by this
appellant. Applicants in those cases had classified their products under BSN
2008 and their application was for a confirmation of their classification. It is
further submitted that the application of Rule 2 (a) of The General Rules for
the Interpretation of Import Tariff by the Learned Authority for Advance Ruling
is unwarranted and unsustainable as Supplementary Note & of Chapter 21
squarely covers chips made from banana, tapioca, jack fruit, potato and
chembu and kovakka and pavakka vattal and sharkkaraivaratty and halwa.
As these products are covered by above supplementary note, it should be
straight away classified with HSN 2106.90.99 and taxed under Entry 101 and
101 A of Schedule 1 of Netification No. 1 / 2017 - Central Tax (Rate).

4.7. From a plain reading of latter part of the description of Entry 40 of
Schedule 2 of Central Tax (Rate) Notification No. 1 of 2017 it emerges that it
covers only Ground-nut, Cashew nut, other roasted nuts and seeds, SQUASH
of Mango, Lemon, Orange, Pineapple or other fruits. As what is sold is not a
*NUT” or “SQUASH" of any fruit, this entry is not attracted.
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4.8. By applying the pﬁn-iii]_;ilqs*of!' ] ara 3|3a11d 3:.-4i'i:_s|t_'_ Circular Number 113 /
32/ 2019 -GST [FiNO. - 334/131/96 {9-TRU), dated 11-10-2019,
Sharkkaraivaratty and Halwa are E\.lﬂ'eﬂtmeaﬁs and ClllpS of banana, jackfruit,
tapioca, chembu, potato, kp\%alkkal a'mi* pavakkai vattal and similar
preparations are namkeen. In ti’ﬁ;a;\a'g'ra;ph 3.4 of the Circular, it is stated that
“However, if the above dried legumiriotiy iiw:ft.?:getal:il'e is mixed with other
ingredients (such as oil, salt ﬁté;:]i or es’m;l;i:il-:ﬂ.?i n ikeetis then the same would be
classified under Sub heading 12 d)ﬁ- Ql@asll'—i ééns, bhujia, chabena and
similar edible preparations and'at :ai:_:l;jg!z'ip]::f-]i{:f‘:_fble GST rate”,
. g

4.9. It is also highlighted thut GST Ratefmrﬁlc fruits or tubers [Banana (HSN
U803}, Jackfruit (HSN 0816.90.90), Potata’ (HSN- 0701) and tapioca (HSN
0714.90.90)] GST Rate is NIL ahtl.i' they attiact. 5% GET when sold as ready to
eat food preparations, i g '|: | i

: ! : . :I
4.10. Chapter 21 includes siteink piuchisetll put!ldf veﬁﬁfahles like tomato, soya
cte., as can be seem from .?IIUB?OGE:- {kﬂmiﬁid ket¢hup and other tomato
sauces). Therefore a produict| r'n%u::ie out 'of fruit .or vegetable need not
necessarily fall under Chapter 201if they are ificliidéd under any other chapter
by specific inclusion, Il | : b i
bl .
4.11. For thesc amongst other gx'u{mds that. indy be raised and evidence
adduced at the time of Hearin, it iz prayed that Honourable Appellate
Authority for Advance Rulmgrﬁrs:t?r kll'ﬂﬁlljf el that =.$'harkka.r!.-a.ivaratty, halwa,
chips made of banana (sdlted,) masali 'or mde frém raw or ripe bananal),
Jackfruit, tapioea, chembnz, pd}télltd a.nl,:d l-'tm{%ild-:ai and pavakkai vattal are
classifiable under HSN 2106.90,49 srid lidble fbr tak under Entries 101 and
101 A of Schedule I of Nnﬁﬁ'caﬂn:uin Noi- 11/ 2017 - Central Tax (Rate), Dated 28-
6-2017. .

e I I
4.12. In.addition to the abigve tye apipelieht.alsd submitted the followinig
before the authaority, Supp'lit:pie;l‘%' 1y Nate 11*11?5{};] Sﬂif{".hapter 21 of Custom's
Tariff Act states that Heading -21[16|[%xc%ptj-thﬁffgl!itéﬁi§::21(}6 30 20 and 2106

90 30), inter aliz, includes preparatidns! for use, gither directly or after
processing (such as cooking, mssdlvmg of ‘Boiling. iri water, milk or other
liguids), for human mnsuj::::pﬁﬂﬁ-._;.s;upﬁlﬁm ntary Note No. 6 of Chapter 21 of
Customs Tariff Act states that HSN. 2166i90 99 includes sweet meats
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commonly known as “Misthans” or “Mithai” or cafled by any other name. They
also include products commonly known as “Namkeens”, “mixtures”, Bhuyjia®,
“Chabena” or called by any other name and remain classified in these
subheadings irrespective of the nature of their ingredients, So, NAMKEENS
and SWEETMEATS are specifically included in HSN 2106.90.99 and hence
cannot be classified under any other Chapter.

4.13. The appellant also submitted that by applying the principles of para 3.3
and 3.4 of Circular Number 113/32/2019-GST[F.NO. 354/131/2019-TRU|,
dated 11-10-2019, Sharkkaraivaratty and chips of banana, jackfruit, tapioca,
chembu, potato, kovakkai and pavakkai vattal and similar preparations are
namkeen / sweet meat. In paragraph 3.4 of the Circular, it is stated that
“However, if the above dried leguminous wvegetable is mixed with other
ingredients (such as oil, salt efc) or  so0ld as namkeens then the same would be
classified under Sub heading 2106 90 as namkeens, bhujia, chabena and
stmilar edible preparations and attract applicable GST rate®. Banana and
Jackfruit are mentioned in CHAPTER 8 [EDIBLE FRUIT AND NUTS: PEEL OF
CITRUS FRUIT OR MELONS]. Chapter 21 inchides items processed out of
vegetables like tomato, soya ete., {HSN 2103.20.00. Therefore, a product made
out of fruit or vegetable need not necessarily fall under Chapter 20 if they
are included under any other chapter by specific inclusion

4.14. It is further submitted by the appellant that application of Rule 2(a} of
the General Rules for the interpretation of Import Tariff by Learned Authority for
Advance Ruling is unwarranted for the following reasons:-

4.14.1. Application of Rule 2 was made by disregarding Rule 1 of the
General rules of Interpretation. Supplementary Note & of Chapter 21
established that chips made from banana, tapioce, jack fruit, petato,
chembu, kovakka and pavakka and sharkkarai varatty are Namkeens /
Sweetmeats and hence classifiable under HSN 2106.90.99. HSN 2008
stipulates that it takes into its fold fruit, nuts and other edible parts of
plants, othcrwise prepared or preserved, whether or not containing
added sugar or other sweetening matter or spirit, not elsewhere specified
or tncluded. 1t is submitted that the words “not elsewhere specified or
included” is material as Supplementary Note No. 6 of Chapter 21
stipulates that products now under consideration are covered by HSN
2106,90.99,
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4.15. Further in para 29 cof the judgmmf. in H P.L. Chemicals Ltd. v.
Commissioner of Custams, Chaﬂdlga_rgh {EGGE] 2006 taxmann.com 42 (SC), if
Revenue is resorting to a c]assiﬁcahun tént. from that! of the assesses,
burden of proof is on the Rmﬂ:n . In Ltha i.lflpugned order, Illearncd Authority
has net adduced any reason' f+r noi!. cIass:fymg ChlpS made from banana,
tapioca, jack fruit, potate, chembu, iovalde: snd pavakka and sharkkarai
varatty as NAMKEEN., -As lﬂ'lﬂ lproduqﬂs I§01d||$re salted preparations
(savouries/snacks) and sweet lmeats, 4s |tnder stobld in common parlance,
FOOD SAFTY AND STANDaRDLm{F{}GD PRGNUCTS STANDARDS AND FOQD
ADDITIVES) REGULATIONS, 2[51 CRTATI is prayed that this Honourable
Kerala Appellate Authority. for Ad varied Ruhﬂ% may kindly classify the products
under HSN 2106.90.99 and -Ei:ltr}" lﬂlh Af

[Rate} Notification 1 of 2017. |

01 af Schedulf:, I of Central Tax

' i
S. PERSONAL HEARING:: lr i" ‘! | I
The appellant was affordéd an Lulppﬂrturﬂty .of pers:anal hearing via virtuat
media on 02/11/2021, The: su hnrmlad re]:! ‘esentative of the appellant CA
Sheshadrinadhan appeared l:iefnrls the Ia.uthu ,L.y and ‘reiteratet] the contcntions
raised in the appeal memordndum. Hey alse submiited additional
submission in their favour for: céormzdei’atiun,' which was also taken on record.

|' l‘ | 3
6. DISCUSBIGN&FIMHM'};S} | | i | ‘

6.1. We have carefully goiie ‘I:hmu.gh the fa.cba &f the case, the order issued by
the Authority for Advance ru_l n% V‘ldﬁ ﬂl’ no; KER 11372021 dated
26/05/2021, the appeal Toerh rénd l‘di by the appellant and other
submissions made by thern dunng the cnumé of péfrsonal hearing and other
evidences on record. The issue tb b l:léte ned is the classification and rate
of tax of Jackfruit Chips, Eana;%a]ﬂhips Tap Jier-Y Chlps Potato Chips, Chembu
Chips, Pavakka Chips and 'I'ﬂastcldl H Saltetli ,-" ﬁ:astc«':i and salted preparations
of Ground nmuts, Cashew it a.nd other - sae-:fls supphcd or proposed to be
supplied by the appellant, i ‘ | I :
|

6.2. The contentions raised b}fr L appell Iwere €xamined in seriatim. The
first claim of the appellant. is tha

the unpugned pmducts ought to have heen

classified as Namkeens or swcf: ":'eatﬂ-; undt-r the HSN 21{]5 90,90 of th{:
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Customs tariff and taxed to GST @5% as per entry 101A of Schedule I to
Notification No. 1/2017-CTirate) dated 28.06.2017. The relevant entry as
specified under schedule I to the notification no: 1/2017 - CT (rate) dated 28-
06-2017 reads as follows:-

Namkeens, bhujia, mixture, chabena and similar edible
preparations in ready for consumption form, other than
these put up in unit container and,

Entryl0l A {a) bearing a registered brand name; or

of Sch. I of HEN {b} bearing a and name on which an actionable claim or

Notification | 2106.90 | enforceable right in a court of law is available |other than
1 of 2017 those where any actionable claim or any enforceable right

in respect of such brand name has been veluntarily
foregone, subject to the conditions as specified in the
ANNEXURE

6.3. The appellant has relied upon Supplementary Note No. 5 (b} of chapter
21 to claim classification under heading 2106.80, which provides as under:

“Heading 2106 fexcept tariff items 2106 90 20 and 2106 90 30), inter alia,
includes:” (b) preparations for use, either direcily or after processing fsuch as
cooking, dissolving or boiling in water, milk or other liquids), for human
consumption”,

The appellant has contended that Supplementary Note No.5 (b} of
Chapter 21 of Customs Tarilf Act states that Heading 2106 {except tariff items
2106 90 20 and 2106 90 30}, inter alia, includes preparations for use, either
directly or after processing fsuch as cooking, dissclving or boiling in water,
milkk or other liquids), for human consumption. Supplementary Note No. 6 of
Chapter 21 of Customs Tariff Act states that HSN 2106 90 99 includes sweet
meats commeonly known as “Misthans” or “Mithai” or called by any other name,
They also include products commonly known as “Namkeens”, “mixtures”,
Bhujia®, “Chabena” or called by any other name and remain classified in these
subheadings Irrespective of the nature of their ingredients, So, NAMKEENS
and SWEETMEATS are specifically inchuded in HSN 2106.90.99 and hence
cannot be classified under any other Chapter,

6.4. The appellant has also referred to Supplementary Note No. 6 of chapter
21 in their favour, which provides as under;
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“Tariff item 2106.90,99 mclude& $weet me:ﬂ mmnmrﬂy Known as "Misthans” or
“Mithai” or called by any oftheér nafne Theﬂl also iriclude products commonly
known as “Namkeens™, *mixtures”; 2 “Ehuﬂd [*Chabena® or called by any other
name. Such preducts remdin c_t_‘qssy‘iedum t__'j_l__e sub-headings irrespective of the
nature of their ingredient®. | L 'f: |
i

The appellant has subm1tte‘d "t Silpp’lementaw Note No. & in Chapter
21 makes HSN 2106.90.99 4! spem;ti: erltry.; 8o} chipd 'made from banana (ripe
as well as raw), tapioca, jack ﬁ'th putatﬂ fnd chémbu and kovakka and
pavakka vattal, ought to ‘have | l?eeﬂ Held a!s NAMKEENS and lisble for tax
under Entry No. 101 A of. Cen"f” ' T {Raté) Notification No. 1/ 2017 dated
27/06/2017. So, the question . nf- mcludmg em undler any dther Chapter like
Chapter 20 does not arise 4 :mﬂaﬂj,r, Sha:karmva:atty and Halwa are
sweetmeats by application of. cn 1Y emparlance test and Supplementary Note
No. & of Chapter 21, as js ewdant J':mm the wards “‘commonly known as
“‘Misthans” or *Mithai® or calleidllhy |an],r'|uthér narne They also include
products commonly known as “Namkeens';. "_tnu:tures”, “Bhujia”®, “Chabena” or
callad by any other name. Such prnducfts iremein glassified in these sub-
headings irrespective of the '.namre wof- &theu‘ mgrcdxents Therefore,

Sharkkaraivaratty and HaIWaﬂ rlnade | with leggery as sweatencr are also
sweetmeats, They contended ‘ fha! this! submiission s fortified by
supplementary Note 6 in Chdpier 21 as wcll as the press release dated
29/09/2017 of CBIC containirlg.af FAQ relafing 6 GST Rates. Hence, the
question of inchuding Sharkkanawaﬂtt}r émd LHé,'lWa lt.mder HSN 2008 does not
arise. Relevant portion of FAQ is exéracted be‘lﬂw'— .

“What is the HS Code and GST mtﬁ'.; on cheha Epmducts haiwa, barfi fi.e. khoya
product), laddu? | || i| ' !|
oL/

R
Products Gike halwa, barfi fi.e, kh mdum‘) laddiis falling under HS Code
2106, are sweetmeats ard -dt;rncf S%GST S |
T,
6.5. We find that Chapter 21 of the | Cueltgms tarllff caovers “Miscellaneous
edible preparations” and the relevs |tJe.r‘1tnes ef headifig 2106 are as under:

| I
21.06 - Food preparations hljt'efséwhem* $pemﬁed or included,

i

2106.10 ~ Protein mncentratl
2106.90 — Other
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The explanatory notes to the heading 2106 further excludes :

fa) Preparafions made from fruits, nuts or other edible paris of plants of
heading 20.08, provided that the essential character of the
preparations ts given by such fruit, nuts or other edible parts of plants
(heading 20.08)

Similarly, the chapter note 1 to Chapter 21 provides as under:
“1.- This Chapter does not cover ;
{a} Mixed vegeiables of heading 07.12;

(b} Roasted coffee substitutes containing coffee in any proportion (heading
09.01);

{c) Flavoured tea fheading 09.02);
{d] Spices or other products of headings 09.04 to 02.10;

(e} Food preparations, other than the products described in heading 21.03
or 21.04, containirig more than 20 % by weight of sausage, meat, meat
offal, blood, fish or crustaceans, molluscs or other aguatic invertebrates,
or any combination thereof {Chapter 16);

{fi Yeast put wp as a medicament or other products of heading 30.03 or
30.04; or

{g) Prepared enzymes of heading 35.07.7

From the plain reading of the contents of chapter 21, it reveals that it
includes the fcod preparations which are not elsewhere apecified in the
customs tariff. Those food preparations not specified or included clsewhere in
the tarif being preparations for use either directly or after processing for
human consumption are to be classified under this heading 2106. Further the
heading 2106 specifically exchides the preparations made from fruit, nuts or
other edible parts of plants of heading 20.08, provided that the essential
character of the preparations is given by such fruit, nuts or other edible parts
of plants. Therefore, it is evident that the entry 2106.90 is a residuary entry in
respect of edible preparations and hence the edible preparations shall be
classified under this entry only if the same are not classifiable under any of
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L Lo .
the other specific entries for ._E_dil;l{a_ preparations; Therefore, we need to
examine if these products arei net clsewhiere covered or specified in the
customs tariff. ‘ N ”|

|. -
6.6. The rival entries of Tanﬂi' wh;t:hlhava been relied upen by the Advance
Ruling authority are chaptér 3¢ [l.r.r]ﬁ'dhl covers 1Ji"rlelzaEu'&tlc:-ns of vegetables, fruiit,
nuts or other parts of pldnts) énldl hb'ad'mgzﬂﬁﬁ the relevant contents of
which are reproduced below: | -

20,08 - Fruit, nuts and anth‘ei"!,lf.'-dit}le_é-pai‘tg*'qf plants, otherwise prepared or
preserved, whethér.ar:-nlu't containing [added $ugar or jother sweetening
matter or spirits, 1ot elsewlhiere Spectfitd or included.

] ! | "
. =

) | P .
- Muts, ground-nuts and ';Gthﬁf::ﬁbﬁdﬂ:-, whether of hot mixed together :

e L L L
2008.11 Grﬁuﬁﬂ;ﬁ;iifgl' |,i--;_| S
|

2008.1%  |Other, including mixtires

_l HEN : El
I ‘ P
! I I
. T A . ] )

6.7. We find that the General explaty itory fiotes to chapter 20 provides that
this Chapter inchudes : ! o

1 [ |

I, [

(a) Vegdetables, fruit, nuts asd ot ej‘ ¢! b pai"tls' of plants prepared or
preserved by vinegar or acl:itic!ﬁ,%id. '
e agd

Ll

(b) Vegetables, fruits nuts, ﬂ*qutl-glmelan«:i othier parts of plants preserved by
suigar, | E ‘ o _

ik i
N . .
(¢} Jams, fruit jellies, marihalades; figit 6r'riut purces, fruit or nut pastes,
obtained by coocking. { | |
' | N L
(d} Homogenized prepared urﬁrﬁsé{lgéd fvegl.'?._ﬁ&_llgilesj and fruit.

! !
[e) Fruit or vegetable juices, nleﬂh%efl'ferm fted:nor containing added alcohot,
or of an aleoholic strength b_',r qdlume--ﬁﬁﬂi-exaeﬂdjng_ﬂj %o vol.
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{f) Vegetables, fruit, nuts and other ediblc parts of plants prepared or
preserved by other processes not provided for in Chapter 7, 8 or 11 or
elsewhere in the Nomenclature.

{g) Products of heading 07.14, 11.05 or 11.06 {other than flour, meal and
powder of the products of Chapter 8), which have been prepared or
preserved by processes other than those specified in Chapter 7 or 11.

(h} Fruit preserved by osmotic dehydration.

Further the explanatory notes to heading 2008 reads as follows:-

This heading covers fruit, nuts and other edible parts of plants, whether whole

in

pieces or crushed, including mixtures thereof, prepared or preserved

otherwise than by any of the processes specified in other Chapters or in the
preceding headings of this Chapter.

It includes, inter alia:

f1)

{2)

(3}

(4)

(5)

(6]

Almonds, ground-nuts, areca {or betel) nuts and other nuts, dry-roasted,
oil-roasfed or fat-roasted, whether or not containing or coated with
vegetable cil, salt, flavours, spices or other additives.

“Peanut butter”, consisting of a paste made by grinding reasted ground-
nuts, whether or not containing added salt or nil.

Fruit (including fruit-peel and seeds] preserved in water, in syrup, in
chemirals or in aleohol.

Fruit pulp, sterilised, whether or not cooked.

Whole fruits, such as peaches (including nectarines), apricots, oranges
{whether or not peeled or with the stones or pips removed] crushed and
sterilised, whether or not containing added water or sugar syrup but in a
proportion insufficient to render them ready for direct consumption as
beverages. When rendered ready for direct consumption as beverages by
addition of a sufficient quantity of water or of sugar syrup, these products
fall in heading 22.02.

Cooked fruit. However, fruit cooked by steaming or boiling in water and
frozen remains in heading 08.11.
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(¥} Stems, roots and other edible parfs of platits (€.B:, ginger, angelica, yams,
sweet potatoes, hop shisats, vine ledves, palm hearts) conserved in syrup
or otherwise prepared or EJ;I‘EEEI’;T‘.’EE({. '

L

(8] Tamaring pods in sugar s'y'r‘._lp..

[9)  PFruit, nuts, fruit-peel. and I-:}ﬂxlé%r -e&iFkg parts of plants fother than
vegetables), preserved by sﬂlkeu- aﬁld But. ap in syrup (e.g., marrons

glaces or ginger), WI"nal.ftu:i.r-':r}tI ie pai?i.lgingi : :

(10} Fruit preserved by ps‘rj:iﬁ: ic Idé!hf,rdraLGII The expression “osmatic
dehydration” refers to a pr 'cu;:ss:fiwhgrejﬁy pieces: of fruit are subjects to
prolonged soaking in a cﬁﬂcen&gtcd sugar syrup to that much of the
water and the natural 'Suggll.r c!ﬁ" the frifit is replaced by sugar from the
syrup. The fruit may subéehutﬁtlyhemr-drmd to further reduce the

| .

bl s
R il -
The products of this hiesding ﬁlly be sweetened wwith synthetic sweetening
agents fe.g., sorbitol) instead pf-?_._siagj_'_, Other sﬂhs’taiimcs (e.g., starch) may be
added to the products of this heall&mg, provided that they do not alter the

essential character of fruit, nuts 6r iuf;héi‘ edible: parts of plants,

moisture content. - |1,

The products of this heading are gefierally put up in cans, jars or
airtight containers, or in casks, i‘htﬁeisiér sn?mia.r containers. The heading also
cxcludes products consisting iof d J‘mxturcﬂ' (!)f plants or parts of plants
(including seeds or fruits) of di 'e'f' ﬁtsj;[mxés!‘:)r consisting of plants or parts of
plants {including seeds or fruits) of'a sin_gl;a_- @r of different species mixed with
other substances such as one or '} Gre ﬁlsht-_qﬁi:-t'racts, which are not consumed
as such, but which are of a kin usgd for fiaking, herbal infusions or herbal
“teas” (e.g., heading 08.13, _1-9._1%'9. of:-;ﬂq.;.ﬁé]:.- .'-_Ehe heading does not cover fruit,
nuts or other edible parts of ip anﬁsﬁ:ranail'ﬂrmed ;ihtu sugar confectionery
lincluding those based on natu}all ﬂ?gﬁgﬂ;{:ﬂﬂ.hegdiﬂg 17.04. The heading

further excludes mixtures of pIE.njtal, arts Jlaf {pié.nts !sl!g-jeda or fruit fwhole, cut

crushed, ground or powd20ered &f' dpecicd félh_ﬁg in different Chaplers (e.g.,

Chapters 7, 9, 11, 12} not corFsﬁr#d:':‘d: as E‘Lichl, but of a lind used either
directly for flavouring beverages or fa':r prf:panlng extracts for the manufactre

of beverages (Chapter 9 or heading iilif;d:ﬁ]. '
m A

Lol L L
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6.8. Further the ¢ntry at Sl. No. 40 of Schedule II to Notification No.
1/20017-CT {rate] dated 28.06.2017 reads as follows:

51 Mo. | Chapter/heading/su Description of poods
b-heading/Tarilf item
44 2008 Fruit, nuts and ather edible parts of plants, otherwize

prepared or preserved, whether or not containing added
sugar or other sweetening matter or spirits, not clsewhere
gpecified or included; such as Ground nuts, Cashew mut,
roasted, salted or roasted and salted, Othey roasted nuts and
sceds, squash of mango, lemon, Orange, Pineapple or other
fruits.

6.9. itis noticed that as per chapter note 1{a) to chapter 20, the chapter does
not cover vegetables, fruits or nuts prepared or preserved by the processes
specified in chapter 7, 8 or 11. It means that these items not being processed
or preserved by the said processes shall be covered in chapter 20, The
processes specified in chapter 7, 8 or 11 are freezing, steaming, boiling, drying,
provisionally preserving and milling. Chapter heading 2008 covers roasted,
salted or roasted and salted nuts and fruits such as ground nuts, cashew nuts,
other sceds and nuts and these are specifically covered under said heading
vide sl. No. 40 of schedule II to notification No. 1/2017-CT (rate). Hence there
remains nio doubt that the roasted/salted/roasted and salted ground nuts,
cashew nuts and other seeds/nuts shall be appropriately classifiable under
heading 2008 of customs tariff. Even otherwise also, heading 2106.90 being a
residuary heading shall not stand against a specific heading 2008 as per Rules
of interpretation of the tariff,

6.10. Regarding other items under dispute viz. banana chips, tapicca chips,
potato chips, jackfruit chips and sharkara varatty, the manufacturing process
applied by the appellant in making these items is not in dispute, These chips
are made by slicing, frylng, adding salt or masala or japgery syrup before
packing and supply. It is not the case of the appellant that the essential
characteristics of the fruits or vegetables are getting changed by applying the
processes, As far as the esscntial nature of the products remains unchanged,
the edible parts of plants are appropriately classifiable under heading 2008. In
this case, the raw banana or potato or jackiruit or tapioca even after going
through the process of frying and salting remain as vegetables and fruits orly,
The process of frying in ¢il and roasting are cooking methods wherein high
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temperature is used for processiy g! of the edible: parts of the fruit or vegetables
as in this case. According to the Wﬁﬂafﬂﬁnﬁ#&‘ Dictionary “Préparation” means

the *act of preparing, making ready: ﬁ;:ﬁ;@ﬂjﬁ;;{n'e, food, or mixture of any kind
made by .a special process®, Th process of i'-_:_:ra_ﬂti;:_:ggj and frying has not been
excluded in Note 1 to Chapter EIEFEIIL'I &% such Note El"%is applicable to Roasted
and fried vegetables, fruits, -nfugjcs: fli.'mh editile: parts! of plants. Further the
explanatory notes to heading Eﬂﬁéisjlﬂeﬁlfy l‘ﬂllattlhlShEadmg covers fruit, nuts
and other edible parts of ﬁléﬁﬁtﬁ,'tﬁﬁéﬁh&f whote,' in pieces or erushed,
including mixtures thereof, prepa}e-'ﬂl : rprEmI::hrer.i ut}iﬁwise than by any of the
processes specified in othgr C'l:flﬁpf.&:rs br I1::1I the prededing headings of this
Chapter, When aceording to t:hlaptei‘ notes &rid-description of tariff items, the
products are classifiable under sp :dific heatfirigs. of Chapter 20, they cannot be
classified under Heading 2106 asfood Bréparations not elsewhere specified or
included or under Chapter  as el l 'Ed|b}rlth 5 @ppellarit.

AT
6.11. The appellant had raised 4 !i;*b?iiﬁglﬁ;Lfi_'qﬁ t]aﬂ Application f.:’!uf rule 2fa) of the
general rule of interpretation ofithie lmﬁ'ﬁrt tefiff by the learried authority for
advance ruling is unwarranted. it 1L1:|:13 r__rs:gil.Lar{'l_J reference is made to the
provisions of Notification 1/2037|-CT {ratej dited 28:6-2017 which specifies
about tax rate of goods arid classification applicable to them. The Explanation
appended to the Notification Ne. 0] {21}1‘7 CEHtTﬂJTEDIt [Rate) dated 28.06.2017

reads as follows; |: | ! ; |
1 i | i
1 : .,i | . . |
“Explanation.- . ol El LT ol
(1} In this Schedule, tariff item, hea lirig, ‘subshetiding xand Chapter shall mean

respectively a tariff item, headmglr m5~hEadm'g ahd Chapter as specified in the
First Schedule to the Customs Tanff Act, 1975 rﬁii';::f 1975},
; o4 _

{2) The rules for the interprfétqric;rﬁ n:f.the Frstl Schedule fo the said Customs
Tariff Act, 1975, including the Secfion and hiapter Notes and the Generat
Explanatory Notes of the ﬁrstSé?LedaTeshaﬂ; s;'::-: far as may be, apply to the
interpretation of above table.” | i | I S :

1 1 1
. !
- | | ::: -I :
6.12. In view of the above- legal provisiatis, #hé rules for interpretation of the

First Schedule to the Customs JTanff A'ct, 1975 inchiding the Section and

Chapter Notes and the Gerneral E}x 'lhn:a.?'tf{:-jry-' H%’:tes‘ dare ‘squarely applicable for

interpretation of the GST Tariff /\RaigSehedile, Hende, the contention of the
' i I 1 . . | - .
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appellant in this regard is baseless and is accordingly rejected. The General
Rules for Interpretation of the First Schedule to the Customs Tariff Act, 1975
are a5 follows: '

“Rule 1! The fitles of Sections, Chapters and sub-chapters are provided for ease af
reference only; for legal purposes, classification shall be determined according to the
terms of the headings and any relative Section or Chapter Notes and, provided such
headings or Notes de not othenwise require, according to the follouing provisions;

Rule 2! {a) Any reference in a heading to an article shall be token to include o reference
to that article incomplete or unfinished, provided that, as presented, the incomplete or
unfinished articles has the essential character of the complete or finished article. It shall
also be taken to include a reference to that article complete or finished for falling fo be
classified as complete or finished by virtue of this rde}, presented unassembled or
disassemiled.

{8} Any reference in a heading fo a material or subsiance shall be taken to include a
reference to mixtures or combtnations of that material or substance with other materials
or substances. Any reference to goods of a given material or substance shall be taken to
tnelude a reference to goods consisting wholly or partly of such material or substance.
The classification of goods consisting of more than one material or substance shall be
according to the principles of rule 3.

Rule 3: When by application of rule 2(b} or for any other reason, goods are, prima facie,
classifiable under two or mare headings, cdassification shail be effected as Jolloes:

fa) The heading which provides the most specific description shall be preferred to
headings providing a more general description. However, when twa or more headings
each refer to part only of the materials or substances contained in mived or composile
goods or to part only of the items in a set put up for retail sale, those headings are fo be
regarded as equally specific in relation to those goods, even if one of them gives a more
complete or precise description of the goods

(b] Mixtures, compostte goods consisting of different moterials or made up of different
components, and goods put up in sets for retail sale, which cannot be dassified by
reference to {o), shall be classified as if they consisted of the material or component
which gives them their essential character, insofar as this criterion is applicable,
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fct When goods cannot be classifiec 3 by réferelme to fa) or-fb), they shall be classified
under the hedding which océiirs. I-::sr m numeriml’ order gmong those which equdlly
ment consideration. _ ‘ ]i J o R | ||

R
Rule 4: Goods which canndt be dt&slsgﬁed in a.l:amrdance mth the above rules shall be
classified under the heading apprapriatéto: the ]gndds' to which they are most akin.*

!
)
6.13. By applying the rulés fur tei‘pﬂetatt

1 of the tariff, specially rute 1, 2
and 3 of the same, it is ewde}l ‘thiati 'the ﬂnpugned goods are apprnpnatciy
classifiable under heading 200 an:.;'llnet vnder hedading 2106. Rule 2{a)
provides that any reference to gu da: S8 givER: mat¢r1a1 or substance shall be
taken to include a refererice tc:r éﬂl dE eﬂnglshng whnlly or parﬂy of such
material or substance... am:c:-rd:ﬂg to, which the chips of jackfruit, potato,

banana or tapioca gets also apprﬂpnately tlzla.ssﬁablc under heading 2008
along with specifically covered 'FDGHS |1nz Ethz!.stste-::l. and salted nuts under
examination (which is covered HyiRuic |3[a} ifithe said nules for interpretation).

Further, chapter 21 covers 'rmsc:cllaneaus edible prepatations, whereas
chapter 20 specifically covers 'Preparaﬁuns ni' vegf:tables fruits, nuts or other
parts of plants. Hence, whén thﬂm |I$ é speélﬁ{: entr:,r providing for the most
specific description in the hcadlﬁgu i@ﬁﬂ toi l[lhe mprﬁgned products over the
residuary heading descriptian cif heh ing 21@6 90, the said impugned goods is
held appropriately classiliable: under headmg QDGS b}r virtue of rule 3(a) of the
rules for mmterpretation.. In !wew of -::leﬁ% provisions in GST laws for
interpretation of tariff, the enntla.rjxtmn ‘of #€ ‘appellant regarding common
parlance understanding of a gﬂnd' clm:s nn:;t huld water, as is thcrcfnre rejected.

6.14 The case laws pointed crut; the a éilltmt are not applicakle in the
current case due to fﬂ]lcmng e smrls The f—lﬂn’blé *High court of Kerala in
case of P Bashir vs State of Kera]a HQQS 91! §TE. le[Kcr] had held that due to
the mere fact that banana chlps muruklcu achappam. pakkavada and
mixture were sold or marketed Uy a deaier w 0 is really a baker cannot bring
these items under the entry. b'_: e.r:,r pmduc ' withif' the meaning of those
words as baking in entries 9 anr.t 5'of ﬂhe firsf schedule to the KGST Act 1963.
This decision is based on the schc' hald: 6f KGET Act which was the taxation law
applicable then. In GST, there is Jm $Eparahe entry iur classification of bakery
products. Instead, the classrﬁtatmn qubr asi lhwsf 15 ‘based on customs tariff,
which has been applied properly as detaﬂeci ébcwe Therefnre this case law is
not applicable ta the case in hand - |
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Ancther case relied upon by the appellant is the decision in case of
Pepsico India holdings P Ltd Vs Commissioner of Central Excise and ST
Chandigarh 2015 (318) ELT 278. It was held that potato wafers packaged in
retail packing are prima facie classifiable under item number 2005 20 00 of
chapter 20 hence eligible for exception under notification issued under Central
Excise Tariff Act 1985. Further, the contention of the departments to classify
same under heading 2106 99 99 was not held appropriate as against heading
2005 20 00 as far as classification is concerned. This instead re-enforces the
decision taken in this case by the lower authority.

6.15. Moreover, we rely upon the following case laws:

(1} Hon'ble Supreme Court in the case of CCE v. Jayant Oil Mills Put. Lid.
reported in 1989 {(40)E.L.T. 287 {5.C.) observed, infer alia, as follows:

“It is well settled that resort could not be had to the residuary item if the product
comes within the ambit of any other tariff item.”

{2} In the case of Western India Plywoods Lid. v. Collector of Customs reported in
2005 (188} E.L.T. 365 5.C. the Hon’ble Supreme Court, inter alia, held that;

“Application of residuary item only when no other heading expressly or by
necessary implication applies.”

3} In the case of Commissioner of Central Excise v. M/s. Wockhard: Life
Sciences Ltd. reported in 2012 (277) ELL.T. 299 (5.C); the Hon’ble Supreme
Court, inter alia, laid down the follmwing principles for classification of goods;

» There is no fixed test for classification of a taxable commaodity. This is probably
the reason why the ‘cormmon parlance test’ or the ‘commercial usage test' is the
most common. Whether a particular article will foll within a particular Tariff
heading or not has to be decided on the basis of the tangible material or
evidence to determine how such an article is understood in ‘common parlance’ or
in" commercial world’ or in ‘trade circle’ or in its popular sense meaning, [t is
they who are concerned with it and it is the sense in which they understand it
that constitutes the definitive index of the legislative intention, when the statute
was enacted.
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I o i

|
6 |
+ However, there cannot he g static _bamn{e}Er for the correct classification of a
commodity. The process of: manufacmré of 74 p?‘aduct and the end use to which it
s pul, cannot necessarily \he. de rlmmatwé r::if' ithe elassification of that product
under a fiscal schedule like the! entra:f Extish Toriff. What is'more important is
whether the broad description n the éb"tmlé ﬁts in 1with the expression used in
the Tariff. i ;! .
i By
* Moreover, the ﬁmcnﬂnal utﬂ:ty land predbmmant br primary usage of the
commndﬂy which is being classified mitst be téken into account, apart from the
understanding in common p_arfavje ' | g

|

' 1|1 '

* A commodity cannot be classified in"u restduary éntry, in the presence of a
spectfic entry, even if such. spem o éa-.rihy reqtitres the product to be understood
in the technical sense. A res:duﬂ |Eh£7y mn be taken refuge of only in the
absence of a specific entry; fhat zsrji) sr.':ljy, the Tatter wﬂ! aheays prevail over the
former. ' i | .
: | ; _
* The combined factor that regiines toibe tikéri note of for the purpose of the
classification of the goads urg t_'j -::I'anmasm"'_ . the product literature, the label,
the character of the product: andlil| 'usédo wﬁmh the product is put.”

]
6,16. The case of Advance rulmg . ﬂ.l"\.lthDI‘lﬁEE RE: MR, P.M. SANKARAN
[KER/53/2019 Dated 21 Junerz*lﬂlﬂl .and KER}E&}EBIQ dated SEFTEMBER
30, 2019, it is held that Jackfruit Chlpa Es.mana Chlps and Sharkaraivaratty
fall under HSN 2008.19.40 and have to b’ﬂ. iclassified under Entry 40 of

Schedule 2 of Nuuficatmn Nao. 1Eo 2{}1? and- tax at 12% is to be paid.

6.17. Accordingly, on the :baéisl th '||bn'4re |i;ated law and facts, all the other
contentions of the appellant £ire rclimted hﬁ:mg it tenable and impugned
goods wviz, Jackfruit Chips, Elmjlmna 'IChIPSJ Tapmca Chips, Fotato Chips,
Chembu Chips and Pavakka Chips. I’B,ltter‘gburd] mpcthf:r salted/ masala or
otherwise) are held classifiable |u:n-:im!: Thriff Heddinig 2008 19 40 of the
Customs Tariff Act, 1975, Regardmg Li'.lassﬁﬁahbn of roasted fsalted / roasted
and salted Cashew nuts, Grouiid. nu’ti; and dthier futs, there are specific
headings under Chapter ZD th.a cnrvérs ﬂ1ijmducts Accordingly, roasted

fsalted / roasted and sdlted Cashew 'lnuts ¢ held elassifiable under Tariff
l
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Heading 2008 1% 10, and other roasted /salted / roasted and salted nuts and
seeds are classifiable under 2008 19 20 of the Customs Tarifl Act, 1975.

6.18. In the light of the discussion above, it can be seen that the impugned
products are classifiable under different Tariff Items of Heading 2008 of
Chapter 20 of the Customs Tariff Act, 1975. Regarding rate of GET applicable
to the sald goods, the enilry at Sl No. 40 of Schedule II of Notification
No.01/2017 Central Tax {Rate] dated 28.06.2017 reads as follows;

Chapter /

5l Heading / Sub-
No. | Heading / Tanff
Ttem

Description of goods

Fruit, nuts and othet edible parts of plants, otherwise
prepared or preserved, whether or not containing added
sugar or other sweetening matter or spivit, not
40 2008 elzsewhere specified or included; such ag Ground-nuts,
Cashew nut, roasted, salted or roasted and salted,
Other roasted nuts aned seeds, squash of Mango,
Lemon, Orange, Pineapple or other froits,

On a plain reading of the above entry, it is evident that all the products
that fall under Chapter Heading 2008 of the Customs Tariff Aet, 1975 attract
GST at the rate of 12 % [6% CGST + 6% 85GS3T],

In view of the obscrvations as above, the following orders are issued;
ORDER

Q1. Whether chips made from Jackfruit, Banana (both raw as well as ripe
banana}, Banana chips (masala), Potato, Tapioca, Chembu and Pavakka and
sold without BRAND NAME are classifiable as NAMKEENS and are covered by
HSN Code 2106.90.99 and taxable under Entry 101A of First Schedule of
Central Tax (Rate) Notification 1/20177

Na. The Jackfiruit Chips, Banhana Chips, Potato Chips, Tapioca Chips,
Chembu Chips and Pavakka Chips are classifiable under Customs Tariff
Heading 2008.19.40 and is liable to GST af the rate of 12% [6% - CGST + 6% -
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SGST] as per Entry at SLNoi4D laf Schidule: I of Notification No.01/2017
Central Tax (Rate} dated 28:06 L201’¢’|
TR TR 1
Q2. Whether roasted and sa.|1‘ted 7 s'snltéd 4 mastecll preparations such as of
Ground nuts, Cashew nut arid other eedg are NAMKEENS and when sold
without a brand name can the;l’f_ e class:ﬁcdmnder HEN 2106.90.99 and taxed
5 [Rate} Notification 1/20172

under Entry 101A of Schedule !]1 Qf Ceﬂtral :

No. Roasted / salted [ rﬂasLtf:d andl salted Cashew nuts are classifiable
under Customs Tariff Heading' 20&]8 15. 101&:1@ roa.sted / salted / roasted and
salted Ground nuts and c:-ther rnlts arJ: c.lﬂ,at-nﬁa’hlf: under Customs Tariff
Heading 2008.19.20 and is ]l&b]t tn| GST at‘thnl; rate; Gf 12% [6% - CGST + 6% -
5GST) as per Entry at Sl.No; 40 uf Schedulﬂ I of Notification No. 01/2017
Central Tax (Rate) dated 28.06: QEI 17. J 3

In riut shell, the Advancé ulmg Nn- Rfl 1572021 date-::l 26/5/2021 of
the Advance Ruling Authorits 'Kétala:'stands uphcld with aforesaid
modification and cnnsequently| the| dppeal ﬁléd |b}r tha appellant is rejected.

b

bl !
Shyam Raj Prasad, IRS | E

Chief Commissmnétcll
Central Tax, Central Exciss & stnms
Thirnvananthapuiam Zone

To i v ;
8ri. Mohanan ' , oo
M/s. Aswani Chips .and Bakers
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