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ORDER No. AAR/17/2021 dated 14/72/2021

1. The appeal stands filed under seciion 100(1) of the GST Act, 2017, by
Sri. Nagappan Moothan Thulasecedharan, M/s. N.V. CHIPS having a
registered office at 46/ 180, Sakthi Nagar, Melamuri, Vadakkanthara - PQ.,
Palakkad - 678012, bearing GSTIN 32AQGPT3408B1ZA (hereinafter also
referred as the appellant). The appeal stands filed against the Advance ruling

Order No: KER/114/2021 dated 26-05-2021 pronounced by the Kerala
Authority for Advance ruling.
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2. At the outset, the provisidns. nf the Central Goods and Services Tax Act,
2017 (hereinafter referréd to! t ere T A{:t:] ‘and the K.n:ra\_l:ah| State Goods and
Services Tax Act, 2017 lhereinlafter L:;eferre& to a§ KSGST Act) are same
except for certain provisions: lﬂaccmr ngly, a lrefef:;‘:nce hereinafter to the
provizions of the CGET.Adt, Riﬂes jafid the ﬂb“tl.ﬁcahons issued thers under
shall include a reference to thie! cmlrcspundmg prnwsmns of the KSGST Act,
Rules and the notifications; >1$S‘I.J. tthere und&:r
1 I '

3. Brief facts of the case: | L | -
3.1. The appellant is engeged. in|the busitiess as a supplier of Jackfruit
Chips. Its sales are not under a raﬁd name.; Thf: applicant purchase jackfruit
chips from other registered pesr." ons malqngnuaclcfmlt chips. They levy tax @
5% (CGST and SGST) undér HSN Code 1903. So, the applicant too classified
it under same HSN Code and‘i&vmh tax @ 5"{6 [CGE"]‘ + 8GS8T). Jack Fruit
chips is made by frying the friit iniedible oil. Potatn and Tapioca Chips are
also made by frying in edible oil. Saltis apglhed at thc stage of frying, These
will be sold as salted chips. If thJ chq:ﬂs are élpplied w:lth rnaséla after frying, it
becomes masala chips. The apf) ]la.ut I$ubm1th:d that ‘they also intend to deal
in Banana Chips. They are made by ahcing bapana to thin round pieces and
fricd in edible oil. Salt and- turmehc pnwtﬂﬁf are 'aiso applied. In case of
masala chips, appropriate typeLnl' masaia 1% ddlded. Sharkaraivaratty is made
by frying, in edible oil, thick .p cc:f:s 6f ha_ri a slices. Thereafter, they are
mixed thoroughly in dense syrip of’ jaggery nd thereafter in powder of dried
ginger [chukku) and ca.rdamunli |The ‘appellzﬁ.nt claimis that as banana chips
(salted and masala), jack. frr.ut chlps émd 'sha.ﬂ%a:awaratty are edible
preparations, they are undec the. Jmprcssmn that the first two are savory and
sharkaraivaratty is a sweetmedt] Henge, they are CGST / SGST / IGST by
classifying the commodities dhder [Entry 1@'1 A and 101 of Schedule I of
Centra] Tax [Rate) Notification Nd. 1 6£2017, "!HSN 2106 of Customs Tariff Act
and Entry 101 and 101 A of Nbtificition No: 1.0f 2017 are reproduced below
for convenient reference of this Honnll.;l.rable Appcuate Authanty -




Entry 101
Sch. 1 of
Notification 1 H5N 2106.90 Sweatmegts
of 2017
Namkeens, bhujia, mixture, chabena and
similar edible preparations in ready for
consumption form, other than those put
up 1n unit container and, - {a] bearing a
Entry 101 A rf:glsterlz:_d brand narne; or ‘
/ Sch. 1 of {b) bearing a brand name on which an
m HSN 2106.90 | actionable elaim or enforceable righl in a
Notification 1 ) .
of 2017 court of law is available [other than those

where any actionable claim or any
enforceable right in respect of such brand
name has been voluntarily foregone,
subjert to the conditions as specified in

the ANNEXURE

Chapter 21 of

Heading 2106 (except tariff iterns 2106 90
20 and 2106 90 30}, inter alia, includes:

Supplementary | {b) preparations for use, either directly or
Customs . i
Taniff Act Note No. 5 (b)) |after processing ([such as cooking,
dissolving or hoiling in water, milk or
other liquids), for human consumption;
HSN 2106 Description of | FOOD PREPARATIONS NOT ELSEWHERE
sub heading | SFECIFIED OR INCLUDED
2106 90 20 Entry Pan masala
2106 90 30 Betel nut product known as “Supari”
Tariff itern 23106.90.99 includes sweet
meat commonly known as “Misthans” or
“Mithai” or called by any other name. They
Chapter 21 of alzo include products commonly kiiown as
Supplemerntary |, . . -
Customs Note No. 6 Namkeens”, mixtures”, “Bhujia”,
Tanff Act ' “Chabena” or called by any other name.

Such preducts remain classified in these
sub-headings irrespective of the nature of
their ingredient




HSN 2106 — T " . |
E 2] G
90 99 ntry i G:Fh:ﬁr

3.2. The appellant submits that ‘thiey” are: supplymg Jackfruit Chips
(NAMKEENS) without hrand na.me d:ax is lmed (2.5% each under CGST Act
and SGST Act and 5% unddy|IGST; Act) s proviled in! Entry 101 A of
Schedule I of Notification No! li 2'31? Ceritral Tax - {Rate),

3.3. Further IN RE: MR: P.M, SENI{AMN KER;’SB{ZD]Q Dated 21 June
2019] and KER/66/2019. datéd SEPTEMBER 50, 2019 of this Honourable
Authority, it is held that Jacldt'ult |Ch1ps Badiana Chlps and Sharkaraivaratty
fall under HSN 2008.19.40) aofl Havé to. B classified under Entry 40 of
Schedule 2 of Notification Nao. |1 &f 2617 ‘ard tax at 12% is to be paid.
Advance Ruling IN RE: MR, P‘M BAN;{AMN 11{ER;53;2019 Dated 21 June
2019], ruled that Baked C}ups cumr: urider HSN 2008 19 40 and taxable at
12% vide Entry 40 of 2nd Schedule |[N¢t1ﬁcaﬁﬂn Ne.1./2017 /CT(Rate) dtd.28-
06-2017 & SRO.No. Sﬁwzmﬁ . Frém thié Ruling, it appears that the
applicant himself had concedet that ‘bandiia chips supplied by him were
“baked chips”. The Rulmg is 01‘{ the. bams nf mgredmnts and classification
reported by the applicant andLnnt -:m & analyms of 'the products. Relevant
entries of the impugned gmads EIE rcprnduced below for easy reference: -

1 ‘ Fn.ut nuﬂs and dther edible parts of
I plaﬂts, Inthf:;'mse prepared or preserved,
Entry 40 / . whethﬁ:r of tiot containing added sugar or
Sch. 2 of dther swégtemng mhatter or spirit, ndgt
- H3SN 2008 clsewhere' gspemﬂ&d or ingluded; such as
Notification 1
of 2017 | Grﬂum:lnu’ﬂé, Cashew nut roasted, salted
or roadted’ ‘#nd salted, Other roasted nuts
N and! seeda, squash of Mango, Lemon,
. 'Dm‘ahge vaaappla Bt other fruits.

Chaptigr Preparatiois of vegetables, fruit, nuts or
Heading ||| other partsjof plants
|

Chapter 20

i .

| “This' Chapter doés not cover: (a)
Chapter 20 | Chapter Note 1 vegcta’hlts il or: nuts, prepared or
-. presérved 'i::_jr . thie’ ||prﬂcesscs specified in
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Chapter 7, S ar 11;
Ch g Chapter EDIBLE FRUIT AND NUTS; PEEL OF
apter Heading CITRUS FRUIT OR MELONS
Bananas, including plantains, fresh or
HSN D803 Entry )
dried
HSN 0803
90 Entry Other
I\ |
HSQ 0 ?263 Entry Bananas, Fresh
HSN 0BO3
90 10 Entry Other
HS¥ 0810 Other fruit, fresh
HSN Ent Other ([submitted that jack fruit is
0810.90.90 24 classifiable under this sub-heading
Fruit, nuts and other edible parts of
o plants, otherwise prepared or preserved,
HSN 2008 DESCl’lptlDIn of whether or not containing added sugar or
sub heading . .
other sweetening maftter or spint, not
clsewhere specified or included
HEN 2
519 43{)8 Other roasted and fried vegetable products

3.4, It is further submitted that the words “not elsewhere specified or
included” is material as Supplementary Note No. 6 of Chapter 21 stipulates
that preducts now under consideration are covered by HSN 2106,90.99,

3.5. Further HSN 2008 covers only those “fruit, nuts and other edible parts
of plants, otherwise prepared or preserved, whether or not ceontaining added
sugar or other sweetening matter or spirit, not e¢lsewhere specified or
included”, So, a product can be classified under HSN 2008 only if it is not
classified under any other Chapter or subheading of Chapter 2008. Also,
latter part of the descripticn to Entry 40 of Schedule 1T makes it clear that it
cavers only Ground-nut, Cashew nut, other roasted nuts and seeds, SQUASH
of Mangp, Lemon, Orange, Pineapple or other fmits. As what is sold is not a
"NUT” or "SQUASH” of any fruit, this entry is not attracted.




' . |!|
.
3.6. The appellant also mtﬂnd o deal in ‘galtéd am:l masala chips made from
Banana, Tapioca and Potato. Tapm@a a_nd Potate are sliced into round pieces
and fried in edible oil. Salt is hpphcd at I:hﬂ: time of frying. After frying, it is
sold as such or after mixing. |w1.1.1r m'asa]a in Lase of tapioca, lit is also fried by
slicing to thin pieces of abgut 1" in lenJgth

|
3.7. Roasted / Roasted and saﬁed ! sa.lteili preparatmns made out of
Ground-nuts, Cashew it and mﬂner seeds are mmmunly understoed as
NAMKEENS. Also, salted c}nps d_ masalahcths of: Taplaca and Potato are
also commeanly understood as AMKEENS*' They have to' be classificd as
NAMKEENS in view of Suppieml:ntanr Note Np. 6 of Chapter 21 of Customs
Tariff Act. In this context! [Circulal Numbﬁr 113;32;2019 GST [F.NO.
3547131 /2019-TRY, DATED 11 lﬁ J019 JS r&lut-vant Paragraph 3.4 of the
circular states that "Hawe‘l.fe:r', |i" the abe‘ite" dried leguminous vegetable is
mixed with other ingredients: {su h hs 1011 sa&t cic] of sold as namkeens then
the same would be clasmﬁed unrjer Sulby hﬂaﬁmg 2106 90 as namkeens,

bhujia, chabena and simflar: ﬂdlble ipreparatmhs Emi‘l attract applicable GST
rate”. !

3.8. Note No. 1 of Chapter |2§J@ s'tites ﬂ!ﬁia.t the. chapter| does not cover
vegetables, fiuit or nuts, prcpaﬁr d nr preqmed by ‘the processes specified in
Chapter 7, 8 or 11. unclerstand ﬂ‘la’t Banars and WJackiruit are classified
under Chapter 8 of Custarmis ‘Tarift ﬂct 'with &N Cudt 0803 and 0810.50.90
respectively. So, chips and ShL fkarmvaratty Hre not covered by HEN 2008
and hence do not fall under E- try 4‘@-' of - ESEnhe-:iu.lE II of Central Tax {Rate)
Notifieation No. 1 of 2017. En iy 20@ 19 40 of Cubtoms Teriff Act refers to
“Other roasted and fried vegetahlle pmducts” Eanana ‘and Jackiruit being not
vegelables, its chips cannot be clarssﬂ" &d under this! I—ISN Yet another aspect
is that the Entry in Customs Tanff ﬂct.uses the words “roasted and fried”. So,
it is a cumulative cund;t:mn Ean&na Ghlps Jack Fruit Chips and
Sharkaraivaratty are made by fwmg banan‘iy" Jjack ; ffuit in edible ojl. Being
fruits and being not "‘RDASTEﬁ ANE} FRJEE'” thése cannot be classified
under 2008,19.40. In ardy case [bas ana atid J&Ck E'n.ut are covered by HSN

Code 0803 and 0810.50.9D reape::twﬁl}r afid 60 thna primary ground they
cannet be classified under HSN ;EDDS

1 I
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3.9, Further, in P. BASHEER VERSUS STATE OF KERALA |1993] 21 STC
{291}], it was held by Honourable High Court of Kerala that the products such
as banana chips, tapioca chips, murukku, pakkavadae, etc. are fried food
articles. Relevant portion of the judgment is reproduced below for easy
reference: -

3.9.1.We are of the view that the approach and conclusion of the Sales
Tax Appellate Tribunal {s erreneous in law, [t is now well-settled that
"bakery products” being a word of everyday use, "'must be construed in
its popular sernse, meaning that sense which people conversant with the
subject-matter with which the statute is dealing would attribute to it
and it iz to be construed as understood in common parlance”. The
words “bakery products” should be understood in their natural,
ordinary or popular sense and the meaning which they have in relation
to the subject-matter with reference to which they have been used in
the statute. They are well-known words of common usage, From the
carliest decision of the Supreme Court in Ramavatar Budhaiprasad v.
Assistant Sales Tax Oifficer [15961] 12 3TC 286 [8C); AIR 1961 SC 1325
the matter has been exhaustively considered by the Supreme Court in
various decisions. The latest decision on the subject iz Oswal Agro Mills
Lid. v. Collector of Central Excise JT (1993) 3 SC 260. Persons
accustemed with bhakery and purchasing, “its products” would only
understand the words to mean "only those goods which are ordinarily,
baked in a bakery". I certain dealers in bakery products make jilabi,
halva, gulab jamun and iried food articles such as banana chips,
tapioca chips, murukley, pakkavada, ete., it will only show that making
of such goods is their individual choice or preference or taste. It is also
a matter of common knowledge that modern marketing has many
dimensions. For convenience of the customers, certain bakeries may
sell pickles, pappadom or even stationery articles. They are goods made
or sold out of individual choice or taste probably to cater to their
particular customers as part ol their business method or marketing
method. But, these isolated or individual chicices or taste for marketing
particular goods will not and cannot render such goods as one covered
by the words "bakery products".”




3.9.2. We are of the: wew that ‘the; .ﬁppc]late Tnbuna.l was in error in
holding that the “words’ bakcrg,r prodilcts” will take within its fold
anything dealt with or mt‘lrketed of cohnected. Wlth the bakery. In order
to say that particular gnnds a_re cm*ered ity thE| said word, those goods
should be understood in rthemnatural ardiriar}? or common parlance as
bakery goods. So viewed, rwé are: ur::t"'m#TL apinion that the mere fact that
hanana chips, tapmczll E: 11::31. Jnumkim achappam,! pakkavada and
mixture were sold or ,mﬁ.rl;l{eted by the deal&n who is really a baker,
cannot be covered by the El’ltl’j’ "bakel‘jf prq)duc:ts" within the meaning of
Lhose wnrds as n::-ccurrmg’ in thE: Kerala Gene;ra]' Salcs Tax Act This is so

Schedule to the KerEJaiGE eréﬂ Saaiea Tﬁx Act.”

3.10. Further ADVANCE RUI_JNG Mo |KER!€E}2019 Iclt-:il 30-09-2015, 2019,
was also a case where apjiht:.ant |h1mseﬁ' hacl raiscd the query whether
Banana Chips, Chakka Chlips, Cheema iChaldea Ch]ps, Chembu Chips, Kappa
Chips, Sharkaraivaratty, KﬁvakhlaJVatlal and PavakkniVattal are classifiable
under HSN Code 2008 19 40:- Otlher mast!ad a_nd fried vegetable products and
is liable to GST at the rate uf 2% as per 81 Nu 40 of Schedule II of
Notification Na.0G1l/2017 Cf:ntraj Tak {Rate], -:iated 23 06.2017. This query
was answered by the ﬁmthunty for Advance Ruling in; f&vuur of the applicant.

3.10.1. “Applicant haci '%rmtﬂed | hfst of c:ummndﬂites as Namlkeen
iterns, They query raised was wheﬂler the "Namkcf:n Itéms - Achappam,
Avalose Podi, Cheéda, rDlE.I'ﬂ.G d Cuts {Hﬂt) IKuzheJappam, Murukku
and Thatta are classﬂiable 1:|_tider HS'N dﬂdﬂ 2106 90 and is liable to
GST at the rate of 12% as per Sl No. 46 of Schedule II of Netification
No. 01 /2017 Central Tax, Rate] |datcﬁ|'28 062017 for those put up in
unit container and, (a) bt:aring a'reglate:red brand name; or (b) bearing a
brand name on which' an actldnabla claitn nr enforceable right in a
court of law iz availahle, *|I‘h:: rra_te of GS'I' s 5% las per 81, No. 101 A of
Schedule 1 of Notification No U])’ 20E7 Central Tax (Rate), dated
28.06.2017 for those nt_hér than put,l fp in unit conta_mcr and, [a)
bearing a registered brand! anlie |-:::-r t=)) fbeanng a brand name on which
an actionable ¢laim or: En_fnrceable Tight'in a coutt of law is available. In
this Ruling, the issue whethch' the ptodiets Cliakka Chips, Cheema
Chakka Chips, Chf:mhu Clups, Kappa Cl'ups Sharkaraivaratty,
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Kovakkai Vaittal and Pavakkai Vattal are NAMEKEEN OFE NOT was not
raised or considered.

3.11. The term “NAMKEEN" is not defined under the CGST Act. 50, commen
parlance test has to be applied. In common / commercial parlance,
NAMKEEN means SAVOURY [/ SNACK that is ready to eat and is a food
product prepared by applying salt, masala and the like. DICTIONARY
MEANING of NAMKEEN hittps: / /www.lexico.com/definilion /namkeen NOLUN
namkeen, namkeens - Indian A small savoury snack or dish. Origin From
Urdu namkin ‘salty or savoury food’, from Persian.

3.12, CESTAT, New Declhi has observed in paragraph 8 of its order reperted
as PEPSICO INDIA HHOQLDINGS PVT. LTD. VERSUS COMMISSICNER OF
CENTRAL EXCISE & SERVICE TAX, CHANDIGARH-I, [2015 (318) E.L.T. 278
(Tri. - Del.)] that saited food preparations are “namkecn”.

3.13. In Para 3.1.1 of Chapter 2 of FOOD SAFETY AND STANDARDS (FOQD
PRODUCTS STANDARDS AND FQOD ADDITIVES) REGULATIONS, 2011, it is
stated that that banana chips and similar foed products such as Chiwda,
Bhujia, Dalmoth, Kadubale, Kharaboondi, Spiced and fried dals, sold by any
name are traditional foods i.e., Snacks of Savouries (Fried Products).

3.14. Based on ihe position stated above, the following queries were raised
before Honourable Authority for its Ruling: -

Query 1: Whether Jack Fruit Chips seold without BRAND NAME are
classifiahle as NAMKEENS and are coversd by HSN Code 2106.50.99 and
taxable under Entry 101 A of Schedule of CT{Rate] Notification No.1 ol 20177

Query 2: - Whether the classification of juck fruit chips by my supplier under
HSN Cede 1803 is correct?

Query 3: Whether Roasted and salted f salted / roasted preparations such as
of Ground-nuts, Cashew nut and other seeds are NAMKEENS and when sald
without a brand name can they be classified under HSN 2106.20.99 and
taxed under Entry 101 A of Schedute 1 of Central Tax (Rate] Notification 1 of
20177




! | .I: :|!:
Query 4: Whether salted Eu'u:i m#&sala chips of Potato and Tapioca are
classifiable as Namkeens and when sdld without a brand name can they be
classified under HEN 2106.90, 99 arﬁﬂ taxaél urder Etitry 101 A of Schedule 1
of Central Tax (Rate) Nﬂtlﬁcahnn Nio: 1 of ot 177

3.15. Unfortunately, wiﬂimit "Lﬁ?éﬁiﬁg’- o] l!ﬂbﬂ\!’_& stated |facts and legal
position, Learned ﬂuthnntﬂfor Ad{ra:i!ice fluﬂhg heiﬁ that sll the products
invelved in the applicaticn dre TA}{HE-ILE UNDER Eﬂtrgi,ir 47 of Schedule 2 of
Central Tax (Rate} Notification No,1 f 2017,

I
| [

4, Grounds of Appedl: - | i ! ik

4.1. Order of Learned ﬂuthc:-nt} font: ﬂdvance: Rulmg, Kerzala, in so far as it is
prejudicial to the appellant, is FElppﬂ sed! for fcts anid law of the case, Learned
Authority for Advance Ruling falle t6 congider the facts and legal aspects
stated in the application for': a.dvance |rulu1g ‘5u}:'tplv;-,n]uantm:,r Note No. 6 in
Chapter 21 of Custcms Tanﬂ" Act $ﬁ}"_5 "T'anff ltf:m 2106.90.99 includes
sweetmeats commeonly knewr: as “ersthans ar: “M1thaJ or called by any other
name. They also include npfadu{:ta cortimionly lmmm as “Namkecns”,

“mixtures”, “Bhujia”, “Chabena ‘or éalled by &ny ElthEI' name, Such products
remain classified in these Eillh{&ﬁﬂlngﬁ uwtsgectwe of the nature of their

ingredients”. So, Learngd. Au ﬂnt}rl for ;Acivance Ruhng pught to have
classified chips made from- bantana {sjcﬂte:d mizsala or made from raw or ripe
bananal, jackfruit, tapioca; t::hem‘t::ﬂ.l..I p$t$tt¢ ia.m;i pmvakka.l and pavakkai vattal
as NAMKEENS and classified 1t uniﬂe:r HSN: 21{]5 9'3'99 and Entry 101 A of
Schedule 1 of Central Tax- [Ra.te] rnﬂﬁcatlﬂn El of 2017
| AT

4.2, Learned Authority Dughtl o Reave app'l:ted thi r::rder in Pepsico India
Heldings Pvt, Lid. V/s. Camm_issmné:r Gf Ccntrai iExcise & Service Tax,
Chandigarh-I, {2015 (318} IL'T 273'[Tn el th:rem it was held that

salted food preparations are namkel n" ['pa:ag_;raph 8 of the order].

1 P h
4.3. Learned Authority for Ad 168 Rulingh'ought te have :considered Para
3.1.1 of Chapter 3 of Food Sﬂfﬂ' ﬁmd Stundards: (Fgod Products Standards
And Fnod Additives) Regu_lahﬂnsl 2@11 . whinh laysidnwn that banana chips
and similar fried products such as Chl‘Wﬂai Bhu_ua Dalmoth, Kadubale,




11

Kharaboondi, Spiced and fried dals, sold by any name are traditional foods
i.e., Bnacks of Savouries (Fried Products),

4.4. In common / commercial parlance, NAMKEEN is a ready to eat
SAVOURY / SNACK and is a product prepared by applying salt, masala and
the like. As the term “NAMEEEN” is not defined under CGST Act, commaon
parlance test ought to have been applied. That common parlance meaning
has to be applied is clear from the wordings of Supplementary Note No. 6 of
Chapter 21 - “commonly known as “Misthans” or “Mithai” or called by any
other name. They also include products commonly known as “Nambkeens™,
“mixtures”, “Bhujia”, “Chabena” or called by any other name. Such products
remain classified in these sub-headings irrespective of the nature of their
ingredients”. Therefore chips made from banana, jackfruit, tapioca, chembu
and potato and kovakkai and pavakkai vattat are NAMKEENS and classifiable
under HEN 2106.90.99 and Entry 101 A of Schedule 1 of Central Tax {Rate)
Notification 1 of 2017.

4.5. Supplementary Note No. 6 in Chapter 21 makes HSN 2106.90.99 a
specific entry. So, chips made from banana [ripe as well as raw], tapioca, jack
fruit, potato and chembu and kovakka and pavakka vattal, ought to have
been held as NAMKEENS and liable for tax under Entry No. 101 A of Central
Tax {Rate] Notification No. 1/ 2017 dated 27/06/2017, So, the gquestion of
. including them under any other Chapter like Chapter 20 does not arise,

4.6. Similarly, Sharkaraivaratty and Halwa arc sweetmeats by application of
comrmmon parlance test and Supplementary Note No. 6 of Chapter 21, as is
evident from the words “commonly known as “Misthans” or “Mithai” or called
by any other name. They also include products commonly known as
“Namkeens”, “mixtures”, “Bhujia”, “Chabena” or called by any other name,
Such products remain classified in these sub-headings irrespective of the
naturs of their ingredients”. Therefore, Sharklkaraivaratty and Halwa, made
with jaggery as sweetener, arc also sweetmeats, Neither the Customs Tariff
Act nor the GS8T laws lay down that sweetmeats should be prepared only with
sugar as the sweetener. Jaggery is a commonly used sweetener. This
submission is fortified by Supplementary Note & in Chapter 21 as well as the

press release dated 29/09/2017 of CBIC containing an FAQ relating to GST
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Rates. Hence, the question cr‘f m' lucL'iﬁ"g Shatkkaraiviratty and Halwa under

HSN 2008 does not arise. Relev' t pt:rtmn of FAQ is extracted below:-

What is the HS Code and GST r:a_\;e oh chena.iprp‘duptsg; Lialwa, barfi {i.e. khoya
product), laddu? E ! '

I
Products like halwa, barfi {i. el kh e pi‘lnduct} laddus falling under HE Code
2106, are sweetmeats and atlfrac' 5% GST,

4.7. Learned Authority for hu‘g{vance IRilifig f‘mlcd ltu consider that in the
Advance Rulings in KER/53/2019 Dtd.21 /06/2019 and KER/66/2019
dtd.30/09/2019 did not 1nvulve tlhe Iegal abd factiidl issues raised by this
appecllant, Applicants in ﬂ:losb ca es had dl E.ﬁlSlﬁEd thieir prﬂducts under HSN
2008 and their application WS for - a confirmationn of their classification.
Application of Rulc 2 (a) of Thﬂ'{}fnarai Ritles for the Thterpretation of Import
Tariff by the Learned ﬁuthanty fﬂl‘ lﬂdvancc Ruhng is unwarranted and
unsustainable as Supplementary' Nutc Er of Chapter 21 squarely covers chips
made from banana, tapiéca, jaél frult Ipntailﬂr ‘and chembu and kovakka and
pavakka vattal and sharKkaraiv ﬂ.ﬂdlhalwa As these products are
covered by above supplementarg,l' notf': At shm.llltl be: straight away classified
with HSN 2106.90.9% and ia}:ﬁ:d Urlder Entrjr 191 ancl 101 A of Schedule 1 of
Notification No. 1 / 2017 - Centr'al tl"ax [Rat&] JFrom a plain reading of latter
part of the description of Eniti 4[} |u::-1' Sphedule 2 of Central Tax (Rate]
Notification No. 1 of 2017 1t exﬁergcs l!hat it &nvers enly Gruund nut, Cashew
nut, other roasted muats -and Stlzeds 'EQU;FL‘SH of |Mangc ‘Lemon, Orange,
Pineapple or other fruits. As {vhat id. sold f$notia *NUT® or “SQUASH" of any
fruit, this entry is not attracted; i ' T
' ; |

4.8. By applying the pnnmphLL DT i[f:ara .JLS and 3.4 of 'Circular No.113
/32/2019-GST{F.No.354/ 131/ 2019-TRU}dtd; 11-10-2019, Sharkkaraivaratly
and Halwa are sweetmests and 1':1'11135 of. ba,nana Ja;::k&u:t tapioca, chembu,
potate, kovakkai and pavakkau vattal flm-::l simllar prelmxatmns arc namkeen.
In Paragraph 3.4 of the C:rcular, it 1’5 statel:l ﬂlat “Hotvever, if the above dried
leguminous vegetable is mlxedi tth;nther mgl*edzents (such as otl, salf etc] or
sold as namkeens then thée same wc:}ufd be clﬁssgﬁed under Sub heading 2106
90 as namkeens, bhujia; chabena -:md smu.lﬁr edible’ pre:pamuﬂns and attract
applicable GST rate”, L | Cl !

i
i
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4.9. It is also highlighted that GST Rate for the fruits or tubers [Banana
(HSN 0803), Jackfruit (HSN 0810.90.90), Potate (HSN 0701) and tapicca (HSN
0714.90.90)] GST Rate is NIL and they attract 5% GST when sold as ready to
eat food preparations.

4,10, Chapter 21 includes items processed out of vegetables like tomato, soya
etc,, as can be seem from 2103.20.00 (tomatn ketchup and other tomato
sauces). Therelore a product made out of fruit or vegetable need not
necessarily fall under Chapter 20 if they are included under any other
chapter by specific inclusion.

4.11. For these amongst other grounds that may be raised and evidence
adduced at the time of hearing, it is prayed that Honourable Appellate
Authority for Advance Ruling may kindly hold that sharklcaraivaratty, halwa,
chips made of banana (salted, masala or made from raw or ripe bananal,
jackfruit, tapioca, chembu, potate and kovakkal and pavakkal vattal are
classifiable under HEN 2106,90,99 and liable for tax under Entries 101 and
101 A of Schedule I of Notification No. 1 / 2017 - Central Tax (Rate), Dated
28-6-2017.

4.12. In addition to the above the appellant also submitted the following
before the authority Supplementary Note No.5 (b} of Chapter 21 of Customs
Tarifl Act states that Heading 2106 (except tariff items 2106 90 20Q and 2106
90 320, inter alia, includes preparations for use, either directly or after
processing {such as cogking, dissolving or boiling in water, milk or other
liquids], for human consumption, Supplementary Note No, & of Chapter 21 of
Customs Tariff Act states that HSN 2106 90 99 inciludes sweet meats
commonly known as *Misthans” or “Mithai” or called by any other name. They
also include products commonly known as *Namkeens”, “mixtures”®, Bhujia”,
“Chabena” or called by any other name and rermaein classified in these
subheadings irrespective of the nature of their ingredientg. 5o, NAMKEENS
and SWEETMEATS are specifically included inn HSN 2106.90.99 and hence
cannot be classified under any other Chapter.




' ‘1‘4

|
4.13. The appellant also |Sl.lb{l'll‘|_§d t'hat by. |&ib]:-l}r1ng ‘the prin¢iples of para 3.3
and 3.4 of Cir.No.113/52/2019:GETIF.NO, 354/131/2019: TRU}, dt.11-10-
2019, Sharkkaraivaratty Em-::l chips nf banaha, Jackfrmt tapioca, chembu,
potate, kovakkai and pavakkai lvattal anhd sithilaf préparations are namkeen /
sweet meat. In paragraph 3.4 of the: lCll'CT.ﬂE.I‘, 1t is stated that “However, if the
above dried leguminous vegi:tj;abl is' mixed wWith other mgredulents {such as oil,
salt ete) or sold as namkeenlé tHen the sﬂ;tn would be classified under Sub
heading 2106 90 as naﬂeens, hhujla, chahcna and similar edible
preparations and attract apphcabl& GST itel Eanana and Jackfruit are
mentioned in CHAPTER & [EDIBLE FRUIT AND MUTS; PEEL OF CITRUS
FRUIT OR MELONS]. Chaptgr g? 1riciur:lﬁs 1’H¢m*a pmccsaed out of vegetables

like tomato, soya etc,, {HSN 2103. EGJQD Therefore, a product made cut of
fruit or vegetable need .npt nk essan]:,r fall ander: Chapter 20 if they are
includcd under any other chap_t:er by Sp_!_:'l.’.llﬁ:.ﬁ: 1nc_1us11:|)n!

; T _“
4.14. It is further submitted b;,r ihe -appeilant that afplication of Rule 2(a) of
the General Rules for the mttarp taﬂun of Im;pnrt Tanﬂ' by Lea.rned Authority
for Advance Ruling is unwa:raﬂt d for; T_hc: following reasons: -

4.14.1. Application of Fﬁlc 2 !w&z-. rade) by digregarding Rule 1 of the
General rules of lntm-pretatmn!. Supplementary Note 6 of Chapter 21
established that chips ade franl-.r.l Banana, tapioce, fack fruit,
potato, chembu, jovakk nh‘.' pi ﬂdfcka and sharkkaral varatty
are Namkeens [/ Sweet eats 'a.nd hence | Classifiable under HSN
2106.90.99.HSN 2008 ,*s.ﬂlpulatcs that it I‘.akes into its fold fruit, nuts
and other edible parfs ot plants uthermsc preparﬁd or preserved,
whether or not mntauuAg|_ad ed sugar or othér sweetening matter or
spirit, not elsewhere sp' iﬁéd o iné'[uded It is submitted that the
words  “not elsewhere_ speciﬂed or included” is material as
Supplementary Note No. ﬁ} of nChapteil' 21 'stlpulates that products now
under consideratioti ‘gre cmrean By HSN Qlﬂﬁ 9&99

Lo
4,15, Further in para 29, r.‘if He! _]udgmeﬁl: in ‘H.P.L Chemicals Ltd. v
Commissioner of Customs, Chﬂm gérgh {2EI[?I|G]| 2'DIJE- taxmarin.com 42 {SC), if
Revenue is resorting to a cla.asl uzatmn dﬁ'cmnt t'ﬂ::m that of the assessee,
burden of proof is on the Rﬂ.‘ﬁ'ﬁﬂdﬁ- tln thc ;mpugﬂed ‘order, learned Authority

—————————
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has not adduced any reason lor not clessifying chips made from banana,
tapioca, jack fruit, potato, chembu, kovakks and pavakka and sharkkarsi
varatty as MNAMEKEEN. As the products sold are salied preparations
{savouries/snacks) and sweet meats, as under stood in common parlance,
FOOD SAFTY AND STANDARDS (FOQOD PRODUCTS STANDARDS AND FOOD
ADDITIVES] REGULATIONS, 2011 by CS8TAT, it is prayed that this
Honourable Kerala Appellate Authority for Advance Ruling may kindly classify
the products under HSN 2106,90.99 and Entry 101 A/ 101 of Schedule I of
Central Tax (Rate] Notification 1 of 2017,

5. PERSONAL HEARING:

The appellant was afforded an opportunity of personal hearing via virtual
media on 02/11/2021. The authorized representative of the appellant CA
Sheshadrinadhan appeared before the authority and reltcrated the
contentions raised In the appeal memorandum. ‘They also submitted
additional submission in their favour for consideration, which was also
taken on record,

6. DISCUSSION & FINDINGS

6.1. We have carciully gone through the facts of the case, the order issued
by the Authority for Advance ruling vide order no:KER 11372021 dated
26/05/2021, the appeal memorandum filed by the appellant and other
submissions made by them during the course of personal hearing and other
evidences on record. The issue to be determined is the classification and rate
of tax of Jackfruit Chips, Banana Chips, Tapoica Chips, Potato Chips,
Chembu Chips, Pavakka Chips and roasted / salted / roasted and salted
preparations of Ground nuts, Cashew nut and other seeds supplied or
proposed to be supplied by the appellant.

6.2. The contentions raised by the appcllant were examined in seriatim. The
Brst claim of the appellant is that the impugned products ought to have been
classified as Namkeens or sweetmeats under the HSN 2106.80.90 of the
Customs taniff and taxed to GST @5% as per entry 101A of Schedule 1 to
Notification No. 1/2017-CT(rate] dated 28.06.2017. The relevant entry as
specified under schedule | to the notification no: 1/2017 - CT [rate] dated 28-
06-2017 reads as follows;-




e
R
i R S P
Namkeani |bh1.i_'|1a, ‘milgture, chabena and similar edible
preparaticns fin’ Iead}' fot consumption form, other than
those p‘tl,'kt up In umt container dnd,

Entryl101 A (al b&anng a egistcred brand! name or

of 8ch. [ of HSN {b) beanng & bra_nd na;fne on whrc‘h an actionable claim or

Motification | 2106.80 enfﬂr?cab (2 nght in a -caurt of law is available [other than
1 of 2017 those/ wheté anyl actiorigble claim or any enforceable right

in rebpe of guch hmnd narme has 'been voluntarily
forégoe, sutucct ta- the conditions as specified in the
avwexoRs |

' | 'l _ i "
6.3. The appellant has relied. lﬁ.ﬂn Supple flientary Note No. 5 (b] of chapter
21 to claim classification under ca&mg 2 1‘3‘ 5:30, whmh provides as under:

“Heading 2106 {except fariff Items 2]‘05 99 EE-' and 2106 90 30), inter aliq,
includes: {b) preparations for u.se, e;ther dfresﬂy or aﬁer processing {such as
cooking, dissolving or bm!mg }m water rmIk or other lquids), for human

cansumption”. ;l | I i

The appellant has cont ded 1:Ihat Sllpplemcnta:y Note No.5 (b] of
Chapter 21 of Customs Tariff ﬂctl statf:;s qhat H&admg '2106 (except tariff items
2106 90 20 and 2106 90 SGI mtcr ia; inchides préparations for use, either
directly or after processing {such af-; cauking dissol¥ing or boiling in water,
milk or other liquids), for huma_rl cun umptpbgn Supplemcntary Note No. 6 of
Chapter 21 of Customs Tariff ﬂc* sta 's that’ I—ISN 2166 90 99 includes sweet
meats commonly known ds “Mistliafis™ of “Matha] or called by any other
name. They alse inclade 'pmdur:!ts ~comidorily- |kn:avm as “Namkeens”,
“mixtures”, Bhujia”, “Chahena” |c:-r |ca]led By dny ather name and remain
classified in these subhaadmgai irre n:sp ctwf: at;iT the nature of their ingredients.
Sp, NAMKEENS and SWEET EAT are’, spemf‘ ¢ally included in HSN

2106.90.99 and hence cdnnot be ciasmﬁtﬁd under any inther Chapter.

6.4. The appellant has also referreﬂ t-::n Suppl&mentmy Note No. 6 of chapter

21 in their favour, which pmﬂdeié ad uriders | i

i | ]
“Tariff item 2106.90.99 m.:Iudes sw&eéf mea#ﬂummanly kKnowmn as "Misthans®
or "Mithat” or called by arty n! [ namﬂ They dalso mclude products commonty

known as "Nomhkeens”, “mtxiur@s"‘ "Bhuﬂa” “Chabena ar called by any other
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name. Such products remain classified in these sub-headings irrespective of the
nature of their ingredient”.

The appeilant has submitted that Supplementary Note No, 6 in Chapter
21 makes HSN 2106.90.99 a specific entry. So, chips made from banana (ripe
as well as raw), tapioca, jack fruit, potate and chembu and kovakka and
pavakka vattal, cught to have been held as NAMKEENS and liable for tax
under Entry No. 101 A of Central Tax (Rate} Netification No.1/2017 dated
27/06/2017. Be, the question of including them under any other Chapter
like Chapter 20 does not arise. Similarly, Sharkaraivaratty and Halwa are
sweetmeats by application of commoen parlance test and Supplementary Note
No. & of Chapter 21, as is evident from the words “commonly known as
“Misthans” or “Mithai” or called by any other name. They also include
products commonly known as “Namkeens”, “*mixtures”, “‘Bhujia”, “Chabena”
or called by any other name. Such products remain classified in these sub-
headings irrespective of the nature of their ingredients”. Therefore,
Sharkkaraivaratty and Halwa, made with jaggery as sweetener, are also
sweetmeats. They contended that this submission is fortiied by
supplementary Note 6 in Chapter 2] as well as the press release dated
29/09/2017 of CBIC containing an FAQ relating to GST Rates. Hence, the
question of including Sharkkaraivaratty and Halwa under HSN 2008 does not
arise. Relevant portion of FAQ is extracted below:-

“What is the HS Code and GST rate en chena products, halwa, barfi fi.e. khoya
product), laddu?

Products like halwa, barfi {i.e. khoya product), lnddus falting under HS Code
2106, are sweetmeats and attract 5% GST.”

6.5. We find that Chapter 21 of the Customs tariff covers “Miscellaneous
edible preparations” and the relevant entries of heading 2106 are as under;
21.06 - Food preparations not elsewhere specified or included,

2106.10 - Protein concentrates and textured protein substances

2106.90 - Other

The explanatory notes to the heading 2106 further excludes ;




Tt

{a} Preparations mude fmfn b’mﬂs' nuis L:;-r other edible p-ﬂ.i"f.-b of plants of
heading 20.08, prbu:died that the: esséntial character of the
preparations is given by uch fm:t,. wuts or other edible parts of plants
(heading 20.08) 5 | IR "l

, i |
*1.- This Chapter does rmt g '

Lot b

P

1. Mixed vegetables nfﬁehding‘-ﬂ?ﬂ?* ' ||
|

Similarly, the chapter nﬂ"tci 1 Ltu Chapter 21 prm'ldes as under:

ery

2. Roasted coffee substﬁute'ls cunfmmng caﬁee in any proportion
fheading 09.01}; f' : ['] A ||;!

3. Flavoured tea ."headmg 9. Ei?}, !
4. Spices or u!herpmducts ‘of heddlhg.ﬁ 09, D# 10"@9 I0;

5. Food preparatmns, ratlh.er fhcm the, pmducts described in heading
21.03 or 21.04; conraizr%mg mdre ﬂiﬂn 20 % by wmght of sausafge,
meat, meatf offal, bIm:-d shidr cmstﬁceans mn!fuscs or other aguatic
tnvertebrates, or anyncb h:r{atmn Ihereﬂffﬂ'hapter i6);

6. Yeast put up as . meﬁ:cament or othar pradricts of heading 30.03 or
30.04; or I

|| !L ' IL o -
- [ o P
7. Prepared enzymes of Tfe'"l ding35. Q?J’ 3

From the plain reading of the cb'nteﬂts af: chapter 21, it reveals that it
inciudes the food prcparahunls which: aré nof elsewherc specified in the
customs tariff. Those food: prepafatmns rigl §pecified or included elsewhere in
the tariff being preparations fu:J use ne1ﬂ1&fi|djrect1y or after processing for
human consumption are lo bﬁ: clasmﬁf:d prsidter thiS heading 2106. Further
the heading 2106 speeificaliy extludes !the ﬁrﬂparatlr:ms made from fruit, nuts
or other edible parts of plants ; Iﬂf headlng 20, lI'Bl prowded that the essential
character of the preparations.is; gwen by such. fruit, nzts or other edible parts
of plants. Therefore, it is evidﬂnt that the enliy 2106,90 is d residuary entry
in respect of edible preparatmns aru:i hen@e 1ﬂ1ﬂ edlblﬁ preparations shall be
classified under this enfry unljr if the Sanie are not; c‘lass:ﬁable under any of
the other specific entries fqr| edlhle.lpmpfératmns “Therefore, we need to
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cxamine if these products are not elsewhere covered or specified in the
customs tariff.

6.6. The rival entries of Tanff which have been relied upon by the Advance
Ruling authority are chapter 20 {which covers Preparations of vegetables,
fruit, nuts or other parts of plants) and heading 2008, the relevant contents of
which are reproduced below:

20,08 - Fruit, nuts and other edible parts of plants, otherwise prepared or

preserved, whether or not containing added sugar or other
sweetening matter or spirits, not elsewhere specified or included.

- Nuts, ground-nuts and other sceds, whether or not mixed together :

2008.11 1Gmund-nut3

2008.19 IDther, including mixtures

©.7. We find that the General explanatory notes to chapter 20 provides that
this Chapter includes :

i,

iil.

v,

Vegetables, fruit, nuts and other edible parts of plants prepared or
preserved by vinegar or acetic aeid.

Vegetables, fruits nuts, {ruit-peel and other parts of plants preserved by
Sugar.

Jams, fruit jellies, marmalades, fruit or nut purees, fruit or nut pastes,
obtained by cooking.

Homogenized prepared or preserved vegetables and fruit.

Fruit or vegetable juices, neither fermented nor containing added
alcohol, or of an alcoholic strength by volume not exceeding 0.5 % vol,

Vegetables, fruit, nuts and other edible parts of plants prepared or
preserved by other processes not provided for in Chapter 7, 8 or 11 or
elsewhere in the Nomenclature.




I |
b Zh '

vii. Products of heading 07: 14 11 05 or 1166 {othf-:r than flour, meal and
powder of the pmducts ﬂf Cl‘la.aptcr #), whieh have been prepared or

preserved by proce§sesy .aﬂmr that those specified in Chapter 7 or 11
(Y | i || : |
viii.  Fruit preserved by oémotic chy&lraﬂnn ' :

Further the explanatofy notes Lo hﬁ:ad-mg.uﬁﬂ'@ﬂ -"i'i.-‘:'ads as follows:-

This heading covers frult nLuts and. other wcdible parts of plants,
whether whole, in pieces or crus ed;, mclud be mixtutes thereof, prepared or
preserved otherwise than by *a.n:-,r n::f the pracﬂgses spccﬁ' ed i other Chapters
or in the preceding headings of Tl'll.IS Chénpter

It inciudes, inter alid: | ; ' |
I

{1} Almonds, ground-nuts,; arecel [nr beteli ﬂuts ard other nuts, dry-roasted,
oil-roasted or fat- maﬁted Jvhﬂtli'lz'r oF 'Hot canta;mng or coated with
vegetable oil, salt, ﬂavﬂurs, picts’or atFier: a-:idrtwas

| ]

(21 “Peanut butter”, conszsung of a@'&s‘te madE'by gi'mdmg, roasted ground-
nuts, whether or not ::c:ntammg added s4lt or oil.

|
{3} Fruit (including f‘rult-_p'elﬁl'l dlseeds] ﬁresenrﬂd in watfer, in syrup, i
chemicals or in alcohol. ~

: | L )
(4) Fruit pulp, sterilised; Wﬁétﬁe'r n'r|3ni:n't- cooked! |

{5} Whole fruits, such as peaches {mcludmg niectarines), apnct}ts oranges
{whether or not peeled- nr w|th thi stdnes or plps rf:movcd] crushed and
sterilised, whether or not cdlllltamir'Lg &dded water or sugar syrup but in a
proportion insufficient tn tehdér them regdy -fot direct consumption as
beverages. When rcndered feac y for direat tonsumptmn as beverages by
addition of a sufficient quant:ty of water or of sugar syrap, these
products fall in heading 22, oo, b il

{6) Cooked fruit. However, ﬁ'llli cnbked by stﬂamm.g or boiling in water and

frozen remains in heading DS 1I1 | Co

(7) Stems, roots and other Eii‘lble. parts: g p‘iﬂmts {e.g!, ginger, angelica, yams,
sweel potatoes, hop shnnt§,| ing leavcs,‘balm hearts) conserved in syrup
or otherwise prepared or pfr:sﬁrvf:d

‘i i
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(8) Tamaring pods in sugar syrup.

9) Fruit, nuts, {ruit-peel and other edible parts of plants (other than
vegetables), preserved by sugar and put up in syrup (e.g., marTons
places or ginger}, whatever the packing.

(10} Fruit preserved by osmotic dehydration. The expression “osmotic
dehydration” refers to a process whereby pieces of fruit are subjects to
pralonged soaking in a concentrated sugar syrup to that much of the
water and the natural sugar of the fruit is replaced by sugar from the
syrup. The fruit may subsequently be air-dried to further reduce the
moisture content.

The products of this heading may be sweetened with synthetic
sweetening agents (e.g., sorbitol] instead of sugar. Other substances {e.g.,
starch) may be added to the products of this heading, provided that they do
not alter the essential character of fruit, nuts or other edible parts of plants.

The products of this heading are penerally put up in cans, jars or
airtight containers, or in casks, barrels or similar containers. The heading
also excludes products consisting of a mixture of plants or parts of plants
(including seeds or fruits} of different species or consisting of plants or parts
of plants {including seeds or fruits) of a single or of different species mixed
with other substances such as one or more plant extracts, which are not
consumed as such, but which are of a kind used for making herbal infusions
or herbal “teas” (e.g., heading 08.13, 19.09 or 21.06). The heading does not
cover fruit, nuts or other edible parts of plants transformed into sugar
confectionery {including those based on natural honey), of heading 17.04., The
heading further excludes mixtures of plants, parts of plants, sceds or fruit
(whole, cut crushed, ground or powd2iered of species falling in different

Chapters (e.g., Chapters 7, 9, 11, 12) not consumed as such, but of a kind
 used either directly for flavouring beverages or for preparing extracts for the
manulacture of beverages (Chapter 9 or heading 21.06).

6.8, Further the entry at Sl No. 40 of Schedule 1I to Notification No.
1/20017-CT (rate) dated 28.06.2017 reads as follows:




i N I | N L
31 Chapter/headingfsit [+ 1| 1 - 'i; C ]%hscripﬁun--nfgonds‘
Mo. | b-heading/Tarifl item | .1 . ] |
40 2008 Frgit, riuts and otlier ediblelparts of plants, otherwise
pr'_-'ﬁj:-" ‘prestrval ;jwhcl.hé:r or not containing added
Isugar or 6ther fiitye fAtter or spirits, not elsewhere

spﬁmﬁcd -::-rmcﬂudmi such as:Ground nuts, Cashew mut,
rodsted, Ba]ted or rdastcd and salted, Dthcr roasted nuts
anr:l %eeds uash i ' mango, lemnn Orange Bineapple or
L __otherifiuits,

S

6.9. It is noticed that as pér chaptér note l{a] tt.‘: 'chapter 20, the chapter
does not cover vegc—:tab]ea frUJILLs for; mits prepa:rﬂtl or preserved by the
processes specified in chapter 7,8.0r 1. It Ipea_ns that thesé iterns not being
processed or preserved by the %md prtlceﬁses ¢hall'be covered in chapter 20.
The processes specified in chap er |? 8 or 11 are freezing, steaming, boiling,
drying, provisionally preservmg and mllhng '(.‘.hapter ‘heading 2008 covers
roasted, salted or roasted and!salted nuts End fruits such as ground nuts,
cashew nuits, other seeds anid 'n ts|aiid these are speeifically covered under
said heading vide sl. No. 40 ull' ECIEdLIE e rgmb_ficau::n No. 1/2017-CT { rate]

Hence there remains no d—::-ubt that ithe mastedfsaltedfmasted and salted
ground nuts, cashew nufs ah athér sée,dﬂ f;nuts shall be appropriately
classifiable under headitig EHGS t:l‘rf custaims’ tanff Even otherwise aiso,
heading 2106.90 being a residuaj llaeadmg* shall not stand against a specific
heading 2008 as per Rulés nﬂmit"rprEtabﬁn ofthe tair,
|

6.10. Regarding other itemns runder dlspute vizi Panana chips, tapioca chips,
potato chips, jackfruit chifis ; alnd ‘lﬁha.lrkara VEEALY, | thcli manufactunng DIOCESS
applied by the appellant in makmg these iterts is notin dispute. These chips
are made by slicing, fr}qn & . tliding s‘alt m" lmasa.la or Jaggf:ry syrup before
packing and supply. It is not ithe nahe of ‘thie appellant that the essential
characteristics of the fruits or #Jeéetabiﬁs dre: gettmg ¢hanged by applying the
processes. As far as the ea$en‘t1a]|naturc ofithe produbts remains unchanged,
the edible parts of plants dre appmpriately classﬂ'iahle under heading 2008.
In this case, the raw banata or, stato lur jackfruit or tapmc:a even after going
through the process of fryifig art Lbﬂltlﬂg remgin as Vegetables and fruits only.

The process of frying in oil and ﬂﬂé‘tjng are |conlﬂng methods wherein high
temperature is used for prucassm%g ofitHe .e&JhIE ’pa.rl:s .c:-f the fruit or vegetables
as in this case. According to tht: Wo%‘ld Bnnk E‘uctmna.r'}r "Preparation”™ means
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the “act of preparing, making ready & medicine, food, or mixture of any kind
made by a special process”. The process of roasting and frying has not been
exciuded in Note 1 to Chapter 20 and as such Note 1 is applicable to Roasted
and fried vegetables, fruits, nuts and edible parts of plants. Further the
explanatory notes to heading 2008 specify that this heading covers fruit ,
nuts and other edible parts of plants, whether whole, in pieces or crushed,
including mixtures thereof, prepared or preserved otherwise than by any of
the processes specified in other Chapters or in the preceding headings of this
Chapter. When according to chapter notes and description of tariff items, the
products are classifiable under specific headings of Chapter 20, they cannot
be classified under Heading 2106 as food preparations not elsewhere specified
or included or under Chapter 8 as claimed by the appellant.

6.11. The appellant had raised a contention that Application of rule 2{a) of
the general rule of interpretation of the import tariff by the learned authority
for advance niling is unwarranted. In this regard, reference is made to the
provisions of Notification 1/2017 CT (rate) dated 28-6-2017 which specifies
about tax rate of goods and classification applicable to them. The Explanation
appended to the Notification No. 01/2017 Central Tax (Rate) dated
28.06.2017 reads as follows;

“Explanation:-

{1} In this Schedule, tariff item, heading, sub-heading and Chapter shall mean
respectively a tariff item, heading, sub-heading and Chapter as specified in the
First Schedule to the Customs Tariff Act, 1975 (51 of 1975).

f2) The rules for the interpretation of the First Schedule to the said Customs
Tariff Act, 1975, including the Section and Chapter Notes and the General
Explanatory Noies of the First Schedule shall, so far as may be, apply to the
interpretation of above table.”

6.12. In view of the above legal provisions, the rules for interpretation of the
First Schedule to the Customs Tariff Act, 1975 including the Section and
Chapter Notes and the General Explanatory Notes are squarely applicable for
interpretation of the GST Tarifl / Rate Schedule. Hence, the contention of the
appellant in this regard is baseless and is accordingly rejected. The General
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Rules for Intcrprctatmn nf the, FiJrst?Schcdulas. to the. Custnmis. Tariff Act, 1975

are as follows: o

"Rule I: The titles of Sectioris] 'C]‘i'r’i’_btéii‘.s"ﬁnd’ subicHaptels: are provided for ease of
reference only; for legal pw_',aﬂses,.- dnsmﬁmhon shall be determined according to the
terms of the headings and anylreidrwe Seman nr Chapter. Notes and, provided such

headings or Notes do not otherwis_e ]
|

Rule Z: fa] Any reference in.a. headl

éd‘ulre" at.‘cdr'ﬂmg ta thefoﬂnu.r:r{g provisions,

tn cm mﬁcfe sha[! be'taken to include a reference

to that article incomplete or unﬁmshed pmv:deti Ihaf, gl p#e.sented the incomplete or

unfinished arlicles has the essentig

I charictef nf the ::mnpi‘efe or finished article. It

shall also be taken to includé a .refei'ende 1o that:-arficle complete or finished for fatling

to be classified as complete oF firlighe
or disassembled.

ed tl_i,i"umue '!::If thiz ¥ilE), presénted unassembled

(bl Any reference in a heading fo i mﬂrbnai orimbsmmﬂe rShﬂIl be takern to include o

reference to mixfures or combmlat‘
materials or substances. Any refem
be taken to include o referenfic t’a ga:

ons of: thtxt matenai or substance wiath other
e fﬂ goads ap}"!.a giveri thaterial ior substance shafl

5els cqr';sistn ::}-Ewhaﬂy ioF partly of such material or

substance. The classification af gmdg cl.ansm’t‘mq‘ of riore than one material or

substance shall be according o ;herphnmpfes af pule: 3

.i!

Rule 3: When by application of m!e . 2(B) or fur any ‘othigr reason, goods are, prima fucie,

classiftable under twe or more hﬁﬂ?lr

fa) The heading which provides tJIE
headings providing a more generaI d
each refer ta part only of the merFa
goods or to part only of the items m
be regarded os equally Spei::LﬁC in re

a5, ciuss:ﬁmﬂan shall be effected as follows:

mﬂst spc—.‘mj' Tt ciescm:mun shail be preferred to
escvptum Huwﬁver, w?wn two or more headings
Is ér substan-::es mntmhed in mixed or composite
o set ftt up far retail sale, those headings are to
Tatidn |1‘:E| :hﬂsé go:}ds _even if ofte of them gives a

mare complete or precise descr‘:ptmn 'Ulf thegﬂad:s

(b} Mixlures, composite goods mn.sr,sillmg |uf dﬁerﬁmt:mmienals ar made up of different
components, and goods put up in ,sets JLUT retu:d_sale, whmh cannot be classified by
reference to (a), shall be dassified as :f they mn&zated of the material or component

which gives them their essenital chu

c:teh msofar s thisipritérion isiapplicable,

fc} When goods cannot be dass:ﬁe& i, mfer&nce tﬂ ifett ﬂr‘{b} they shall be classified

under the heading which m::ursl!
merit consideration.

a.s% 21 ntr.menc.‘di' arder |r:trﬂcrng those which equally
P !
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Rule 4: Greds which cannol be dassified in accordance with the above rules shall be
classificd under the heading appropriate fa the goods to which they are maost akin.”

6.13. By applying the rules for interpretation of the tariff, specially rule 1, 2
and 3 of the same, it is evident that the impugned goods are appropriately
classifiable under heading 2003 and not under heading 2106. Rule 2{a)
provides that any reference to goeds of a given material or substance shall be
taken to include a reference to goods consisting whoelly or partly of such
material or substance...according to which the chips of jackfruit, potato,
banana or tapinca gets also appropriately classifiable under heading 2008
along with specifically covered pgoods viz, Roasted and salted nuts under
examination ({which is covered by Rule 3[a} of the said rules for
interpretation). Further, chapter 21 covers Miscellaneous edible preparations,
whereas chapter 20 specifically covers "Preparations of vegetables, fruits, nuts
or other parts of plants. Hence, when there is a specific entry providing for
the most specific description in the heading 2008 to the impugned products
over the residuary heading description of heading 210690, the said
impugned goods is held appropriately classifiable under heading 2008, by
virtue of rule 3{a) of the rules for interpretation. In view of ¢lear provisions in
G5T laws for interpretation of tariff, the contenlion of the gppellant regarding
commoen parlance understanding of a goods does not hold water, as is
therefore rejected.

6.14, The case laws pointed out by the appellant arc not applicable in the
current case due to following reasons. The Hon'ble High court of Kerala in
case of P Bashir Vs, State of Kerala 1983 91 STC 291(Ker} had held that due
to the mere faet that banana chips, murukku, achappam. pakkavada and
mixture were sold or marketed by a dealer who is really a baker cannot bring
these items under the entry bakery products within the meaning of those
words as baking in entries 9 and 15 of the first schedule to the KGST Act
1963. This decision is based on the schedule of KXGST Act which was the
taxation law applicablc then. In GST, there is no separate entry for
classification of bakery products. Instead, the classification under GS8T laws is
based on customs fariff, which has been applied properly as detailed above,
Therefore, this case law is not applicable to the case in hand.




zjs '

Anocther case relied u;pcm

By tlie ap;élﬂ]lant 13 the decision in case of

Pepsico India holdings P. L‘td' Vs, ﬁbmmmsmﬁer cr’f Central Excise and ST
Chandigarh 2015 (318} ELT 2?8 It-was hl:.ld that pntatc:- wafers packaged in
retail packing are prima fame clhssiﬁhble unrder jtesy numer 2005 20 Q0 of
chapter 20 hence eligible fl:} l:x{;{:pnc-n mfhder nonﬁcatmn issued under
Central Excise Tariff Act 1585, her, the {lﬁl tenﬁon of the departments to
classify same under heading: 21515 QD 99‘ wis not Hisld appropriate as against
heading 2005 20 00 as:-far .as clasmﬁcatmm is. concerned. This instead re-
enforces the decision taken in. th{ls case by thE'. lower authority.

! ' I
6.15. Moreover, we rely upon t.J__’LE fﬂlldwﬁlgliai‘&sé laWSig

N u Al
1} Hon'ble Supreme Cottrt ﬁt tHe c:’laslle af GJEE v. Jayant Oid Mills Put. Ltd,

reported in 1989 (40)E.L.T. 287 rfi C.Jobserved, inter;aia, as follows;

“It is well settled that resornt mi.ridjrmt be had 10 e residuary item if the
product comes within the; r:tmbzt nf cmy t:lufher th item.”

§ K
{2) In the case of Western Inilia: Plyufoods: Lid, o Caliéetor of Customs reported
in 2005 (188) E.L.T. 365 §.C. the HonL'bIe Suprems Court, inter alia, held that;

"Application of restduary itemn om’y Lb}hen né other heading expressly or by

necessary implication applies.* '

\':

{3} In the case of Camrmsmnnﬂri af Cmfral |Exczse B, M/s. Woekhardt Life
Sciences Lid. reported in 2012' |, ?7} EL T. %99 (5.Cy; the Hon’ble Supreme

Court, inter alia, laid down the fm‘ unflg pnnmples ﬁ:irlclass;ﬁcahon of goods;

= There is no fixed test for 'class:ﬁcaﬁan ﬂf a. taxable commodity. This is
probably the reason why the”, C’dln.m&ﬂ pan’mrﬁe test’ pr the ‘commercial usage
test’ is the most commdri Hﬁwlthe ﬂ pan:tmiar amcle will fall within a
particular Tariff heading or net has fo be demded m*li [the basis of the tangible
matertal or evidence to determme .me shich, cm. drticle 18 understood in ‘common
parlance’ or in® commercial worl or m ‘!T:Ide circle’ or in its popular sense
meaning. ft is they who are cnncgemeﬂ Livith dlﬂlnd it is the sense in which they
understand it that constitutes Ehé deﬁnmve nuiex af ,the legisiative infention,
when the statute was enaéted: '

| .
Ui
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* However, there cannot be a static parameler for the ¢orrect classification of a
commodity. The process of manufacture of a product and the end use to which
it is pul, cannot necessarily be determinative of the classification of that product
under a fiscal schedule like the Central Excise Tariff. What is more important is
whether the broad description of the article fits in with the expression used in
the Tariff.

* Moreover, the functional utility and predominant or primary usage of the
convmodity which is being classified must be taker into account, apart from the
understanding in common pariance.

» A commodity cannot be classified in a residuary entry, in the presence of a
specific entry, even if such specific entry requires the product to be understood
in the technical sense. A residuary eniry con be taken refuge of only in the
abzence of a specific entry; that is to say, the latter will ahways prevail over the
former.

* The combined factor that reguires fo be taken note of for the purpose of the
classification of the goods are the eomposition, the product literature, the label,
the characler of the product and the use to which the product is put.”

6.16. The casc of Advance ruling authorities RE: MR. P.M. SANKARAN
[KER/53/2019 Dated 21 June 2019] and KER/66/2019 dated SEPTEMBER
30, 2019, it is held that Jackfruit Chips, Banana Chips and Sharkaraivaratty
fall under HSN 2008.19.40 and have to be classified under Entry 40 of
Schedule 2 of Notification No. 1 of 2017 and tax al 12% is to be paid.

6.17. Accordingly, on the basis of the above stated law and facts, all the other
contentions of the appellant are rejected being not tenable and impugned
goods viz, Jackiruit Chips, Banana Chips, Tapoica Chips, Potate Chips,
Chembu Chips and Pavakka Chips {Bittergourd) {(Whether salted/ masala or
otherwise] are held classifiable under Tariff Heading 2008 19 40 of the
Customs Tariff Act, 1975, Regarding classification of roasted /salted /
roasted and salted Cashew nuts, Ground nuts aned other mats, there are
specific headings under Chapter 20 that covers the products. Accordingly,
roasted fsalted / roasted and salted Cashew nuts are held classifiable under
Tariil Heading 2008 19 10, and other roasted /salted / roasted and salted
nuts and sceds are classifiable under 204 9 20 of the Customs Tarifl Act,
1975,




| i I
6.18. In the light of the d.lr.-.lcussmn abave it can bLe seen that the

impugned products are dassﬂi h]e !rlndf:!' dlffﬁrent Tariff Items of Heading
2008 of Chapter 20 of the Cus rns Tanﬂ' ﬁ;ct 19’?5 Regardmg rate of GST
applicabie to the said gﬂcds, ‘the cntry -t Sl NG: 40 of Schedule IT of
Notification No.01/2017 Céntral Fax (Riité} ‘dited 28.06.2017 reads as
follows; R i
31 Chapter / Desmmmn of; gﬂuds
Mo, | Heading f Sub- ! _

Heading / Tariff B o

Item '=, | L.
40 2008 F‘rmt,1 f1ts i jand’ atheir edibhe parts of iplants, otherwise
preparef! bt presemd whether or not icontaining added
sugar’ or piher sWeetenm% matter or spirit, not
elsewhere spec:i‘ ded ;o inelidéd; such as Ground-nuts,
Casha nut, masttd, salted or roasted and salted,

Othér asted nuts‘ Jand seads squash of Mango,
L Lemun| range, Piidaiiple or: nthE.r fruita,

On a plain reading of ﬂiia'a'lbové |EIET'1'trJ,r; it s 'é"li?iﬂﬁnt that all the products
that fall under Chapter Headlng 2008 of thé.Customs: Tariff Act, 1975 attract
GST at the rate of 12 % [6%: CGS # 6% SGS'h]

l

In view of the obsewat-iqn;{; as ;ﬁhﬁvre,ﬁ_li&!fﬁllqﬁiﬁg- orders are issued;
:ﬂhmbzn t

1. Whether Jackfruit Chips sold vnthout BRAND lN,AME arc classifiable as
NAMKEENS and are covered b}r HSN cotle 21{]5 9099 and taxable under
Entry 101A of Schedule of Centra Telx |{Rate:ll Nohﬁcatmn No.1/2017?

No. The Jackiruit Chjps Eu'e clasmﬂah]b unde:'* iCustoms Tariff Heading
2008.19.40 and is liable t6 GST At the rate Df' 12% [5% CGST + 6% - SGST]

as per Entry at Sl No. 40 .of, S-::hledule I of ITt;nnﬁ‘cﬂtmn Np.01/2017 Central
Tax (Rate) dated 28.06.2017. 1! | 1 .‘ |

2, Whether the classification’ 51 Jelmklfrmt(}hips by'my supplier under HSN
code 1903 is correct? by X

MNao.
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3. Whether roasted and salted / salted / roasted preparations such as of
ground nuts, cashew nut and other seeds are NAMKEENS and when sold
withoul a brand name can they be classified under HSN 2106.90.99 and
taxed under Entry 101A of Schedule 1 of CT(R} Netification Neo.1/20177

No. Roasted / salted / roasted and salted Cashew nuts are classifiable
under Customs Tariff Heading 2008.15.10 and roasted / salted / roasted and
salted Ground nuts and other nuts are classifiable under Customs Tanll
Heading 2008.19.20 and is liable to GST at the rate of 12% [6% - CGST + 6%
- SGS8T| as per Entry at 8L.No.40 of Schedule II of Notification No.O1/2017
Central Tax (Rate) dated 28.06.2017.

4. Whether salted and masala chips of Potato and Tapioca are classifiable
as Namkeens and when sold without a brand name can they be classified
under HSN 2106.90.99 and taxed under Entry 101A of Schedule 1 of Central
Tax {Rate] Notification No.1 of 201772

No. The salted and masala chips of Potato and Tapioca are classifiable
under Customs Tariff Hecading 2008.19.40 and is liable to G3T at the rate of
12% [6% - CGST + 6% - SGST]| as per Entry at 8L.No.4D of Schedule 1I of
Notification No.01/2017 Central Tax (Rate] dated 28.06.2017

In nut shell, the Advance Ruling No. KER/ 11§/2021 dated 26/5/2021
of the Advance Ruling Authority, Kerala stands upheld with aforesaid
modification and consequently the appeal filed by the appellant is rejected

Il-'_‘_—_l
Shyam Rej Prasad, IRS
Chief Commissionetr

Central Tax, Central Excise & Customs
Thiruvananthapuram Zone

To
M/s, N.V. Chips
46/ 180, Sakthi Nagar,
Melamuri, Vadaldtanthara — P.O.
Palaklkad - 678012,







