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1. The appeal stands filed under Section 100(1) of the GST Act, 2017, by K.
PAZHANAN, M/s.S.D. CHIPS having a registered office at 23/92-1, Kallikkad,
Pallippuram, Palakkad - 678006, bearing GSTIN 32DHFPP8506K1Z3
(hereinaiter also referred as the appeliant), The appeal stands filed against the
Advance ruling Order No: KER 112/2021 dtd.26/05/2021 pronounced by the
Kerala Authority for Advance ruling.

2. At the outset, the provisions of the Central Goods and Services Tax Act,
2017 (hereinafter referred to as CGST Act} and the Kerala State Goods and
Services Tax Act, 2017 (hereinafter referred to as KSGST Act] are same
except for certain provisions. Accordingly, a reference hereinafter to the
provisions of the CGST Act, Rules and the notifications issued -there under
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shall include a reference to the’ mllrésgondm“g pmvlsmns of the KBGST Act,

Rules and the notifications issued: thel‘e unde:t','|
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3. Brief facts of the case:| ‘
| | |‘|II | |

3.1. The appeliant is engéged Ej ihudn:msts § a supplier of goods such as
Banana Chips, and Sharkafaivi latty‘ '|| Tht':sg items are sold without brand
name. Jack Fruit chips is made hj,r ﬁy‘aﬁg the fruit: in edible oil. Potato and
Tapioca Chips are alsc made B}?Trymg m edibie pil. Salt is applied at the stage
of frying. These will be sold-as, ssl.lted chips if the chips are applied with
masala after frying, it becomes maSala ¢h11:|s Banzfia Chips are made by
slicing banana to thin roufid put:c es and fneél in edible oil. Salt and turineric
powder are also applied. In ¢asge uf ﬁasal& :ips, appmpnatﬁ type of masala is
added. Sharkaraivaratty. is madd y frying, in ech'tﬂc oil, thick pieces of
banana slices. Thereafter, they ate mlxed timmughl}r i dense syrup of jaggery
and thereafter in powder of dried gmg::r [c'.!hukku] anfl cardamom. As banana
chips (salted and masala), _]ack frlnt cl'ups, ami gharkaraivaratty are edible
preparations, the contenfioni uf- Iihcl géppell émt is that first two are savory and
sharkaraivaratty is a sweetmeat. Henciz,,thelﬁppellant is levying CGST / SGST
/ IGST by classifying the ccmlmnthies uﬁd&r. Elntry 101 A and 101 of Schedule
I of Central Tax [Rate) Nnﬂﬂc tm 1. 'i 'of o7, HEN: 2106 of Customs Tariff
Act and Entry 101 and 101! A Bf Nolihicatidh Mo 1 of 2017 are reproduced
below for convenient reference of; h-ha_ Hnl:mu;‘ blﬂ Appéllate Authority: -

! I| _*;-*;

Entry 101 ]
Sch. 1 of HSN ‘ ‘ . I Swertmeats
Notification 1 | 2106.90 | R B
of 2017 R N
_?Namkcé $, bhu_]m, rmxtut'e chaberia and similar
Entry 101 A edibie r' akatmns i rea ly for consumption form,

--nﬂmr ar masé 1pu’t up: m qnit container and, - {a)
‘bearin regxstel’ﬂd brind neme; or

{b] Eemﬁng a brand namg on which an actionable
claith m- enfml‘ceable right in a court of law is
a@blc [Gthdr”!@:an thése where any actionable

/ 3ch. lof HEN
Notification 1 | 2106.80
of 2017
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claimm or any enforceable right in respect of such
brand name has been voluntarily foregone, subject
to the conditions as specified in the ANNEXURE
Heading 2106 (except tariff items 2106 90 20 and
Chapter 21 Supplem | 2106 90 3[]},_ inter zlia, inclurfles: .
of Customs entary {b} preparations for use, either directly or after
Tariff Act Note No. | processing {such as cooking, dissolving or boiling
S({b) in water, milk or other liquids), foer human
consumption;
Diescripti
HSN 2106 on of { FOOD  PREPARATIONS NOT  ELSEWHERE
) sub SPECIFIED OR INCLUDED
heading
2106 90 20 Entry Pan masala
2106 90 30 Betel nut product known as “Supan”
Tariff item 2106.90.99 inchudes sweet meat
commonly known as *Misthans” ‘or “Mithai” or
Chapter 21 Supplem |called by any other name. They also nclude
of Clastors entary products commeonly known as “Namkeens®,
Tariff Act Note Nao. | “‘miztures”, “Bhujia”, “Chabena” or called by any
= other name. Such products remain classified in
these sub-headings irrespective of the nature of
their ingredient
:}S I;gg 106 Entry Other

3.2. The appellant submitted that Jackfruit Chips and Banana Chips
(NAMKEENS) and Sharkaraivaratty (SWEETMEAT) are sold by theme without
brand name, and tax is levied @ 2.5% each under CGST Act and SGST Act and
2% under IGST Act as provided in Entry 101 A and 101 of Schedule | of
Notification No, 1 of 2017 - Central Tax — (Rate). .

3.3. Further

IN RE: MR, P.M. SANKARAN [KER/S53/2019 Dated 21 June
2018] and KER/66/2019 dated SEPTEMBER 30, 2019 of this Honourable
Authority, it is held that Jackfruit Chips, Banana Chips and Sharkaraivaratty




fall under HSN 2008.19:40 a.l:ld h

Schedule 2 of Notification No. 1
Advance Ruling IN RE: MRE. PM;

2019}, states that Baked Chlps t
12% vide Entry 40 of 2nd Schcdl.h
06-2017 & SRO.No. SEWZGH] » .

applicant himself had cqncgdedl
“baked chips”. The Ruling is! -c‘un

reported by the applicant and ng
entries of the impugned goods, are

€ /to; be. classified under Entry 40 of
SFI5017. emditax at 19% is to be paid. The
ANKARAN, [KER/53/2019 Dated 21 June
ok il m“;sn 2008 19 40 and taxable at
ae,, [anﬁtéi six No.1/2017/CT(Rate) dtd.28-
|F‘rbm lth, Ruling, it appears that the
that banﬁnr’:l chipé supplied by him were
the basui f:-f ingredients and classification
it oman analj.rsrs of the products. Relevant
repmdun:e-:i below fc:-r easy reference :
I

Fru:t nuta anﬂ other edﬂ:-lc parts of plants,
-:hﬂ'ner‘;knﬁc Ii ared ot preserved whether or not
Entry 40 / o] g ded sugar or other sweetening
Sch, 2 of HSN 2008, matteir | er! § lht, not -élsewhere specified or
Notification 1 © | inchuded; sunl'i 4% Groundnuts, Cashew nut
of 2017 rnastéri salttd or roasted and. salted, Other
oaﬂted nulsf and seeds, squash of Mango,
Ld;ri'mn. Gi‘ange,ﬂﬁ.neapple or other fruits.
Chaptet |[Prépdratitns cgetables, fruit, nuts or other
Chapter 20 He‘aging. . jq'u{ ﬂ;-»nt;fr 8
Chapter rrhm; }G-hz_‘ilptcr _d-aﬂs fiot cover: (a) vegetables,
Chapter 20 Note 1 frmt oT unuts’:é._ prepared or preserved by the
progesées ‘specitied in Chapter 7, 8 or 11;
Chapter 8 Chapter :E_D]BLE FRUIT; AND NUTS; PEEL OF CITRUS
Heading [FRUMOR MELONS
HSN ©803 Entry Eananﬁa mc&uﬁmg plantams fresh or dried
Rl S
HSQNG ?303 Entry Blaflalna.s ':Frf:asﬂ ' |
HSN 0303 , o
90 10 Entry -
HEN 0810
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HSN Ent Other [submitted that jack fruit is classifisble
0810.90.90. Y under this sub-heading
Fruit, nuts and other edible parts of plants,
Description | otherwise prepared or preserved, whether or not
HSN 2008 of sub containing added sugar or other aweetening
hcading |matter or spirit, not eclsewhere specified or
inclhuded
I;gs I: DQDDS QOther roasted and fried vegetable products

3.4, The contention of the agppeilant is  that the words “not clsewhere
specified or included” is material as Supplementary Note No. 6 of Chapter 21
stipulates that preducts now under consideration are covered by HSN
2106,90.99, Further HSN 2008 covers only those “fruit, nuts and other edible
parts of plants, ctherwise prepared or prescrved, whether or not containing
added sugar or cther sweetening matter or spirit, net elsewhere specified or
inctuded”. So, a preduct can be classified under HSN 2008 only if it is not
classified under any other Chapter or subheading of Chapter 2008,

Alzo, latter part of the description to Entry 40 of Schedule II makes it
clear that it covers only Ground-nut, Cashew nut, Other roasted nuts and
seeds, SQUASH of Mango, Lemon, Orange, Pineapple or other fruits. As what
is sold is not a “NUT" or *SQUASH” of any fruit, this entry is not attracted.

3.5. The appellant further submits that they aiso intend to deal in salted and
masala chips made from Tapioca and Potate. Tapioca and Potato are sliced
into round pieces and fried in edible oil, Salt is applied at the time of frying.
After irying, it is sold as such or after mixing with masala. In case of tapioca, it
is also fried by slicing to thin pieces of about 1” in length. Roasted / Roasted
and salted / salted preparations made out of Ground-nuts, Cashew nut and
other secds are commonly understood as NAMKEENS. Alsc, salted chips and
masala chips of Tapioca and Potate are alse commonly understood as
NAMKEENS. They have to be classified as NAMKEENS in view of
Supplementary Note No. & of Chapter 21 of Customs Tariff Act. In this context,
Circular Number 113/32/2019-GST [F.NO. 354/131/2019-TRU), DATED 11-
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10-2019 is relevant. Paragraph 3. of the dircular states that “However, if the
ghove dried leguminous vegatahle is mlxéd wﬂh other ingredients [such as oil,
salt etc) or sold as namkeens: thes the. SaiiE would be classified under Sub
heading 2106 90 as namkﬁensl bhu_u.a" chahf:na and similar edible
preparations and attract. apphcablc T.ratc”] 8 | |

: [

3.6. Further Note No. 1 of' Chapter L Etatﬂa that the chapter does not cover
vegetables, fruit or nuts, prepared |or pfeserved by thJe processes specified in
Chapter 7, 8 or 11. 1 understantﬂthatl Bar#na and' Jackfruit are classified
under Chapter 8 of Customs Tﬂﬂff Act Swith HSN Code 0803 and 0810,90.90
respectively. So, chips and S]:Lark mvaratty Eu‘e not covered by HSN 2008 and
henee do not fall under Entr_sr 50 Of Seifedule T of Contral Tax (Rate)
Notification No. 1 of 2017. Eiti L2D0é| 19 ﬂ@ of Customs Tanﬁ' Act refers to
“Other roasted and fried vegc bl pm-:lucts” iz}

vegetables, its chips cannat b chl ssl.fittd unjer this HSN. Mﬂl’ﬁ over ancther
aspect iz that the Entry in Custbms: Tanff Kut uses the words “roasted and
fried”. Sg, it is a cumulative 'i:c:-nhltmn Eanana Chipy, Jack Fruit Chips and
Sharkaraivaratty are made by :ﬁmng hananaf Jack fruit in edible oil. Being
fruits and being not “ROASTED! AND: FRIED"; these cannot be classified under
2008.16.40. In any case, banarlaJ nd ]ack fnilt arecovered by HSN Code 0803
and 0810.90.90 rcspechvély aqd +hid | phmai‘y gmund they cannot be
classified under HSN 2008. | | |

N

3.7. Further, in P. BASHEER ‘JElRSUS Ll'?.TﬁTE CGF-KERALA {1993] 91 STC

[291)], it was held by Hun-::nura‘ble I-{I:ﬁh Cnurt :of Kerald that the products such

as banana chips, tapicca chlps. injiiuk i, pakkavada, etcare fried food

articles, Relevant portioh. of the| Jud 1'{?!1"15 réproduced below for easy

reference: - | ; | I
3.7.1.. We are of the vietd that fhE aﬁ" roach and conclusion of the Sales
Tax Appellaie Tnbum:{ﬂ is m!'m 'l'D'uS in law, It is now well-settied that
"bakery prodiicts” be'e.ng ¢} l 'ord Jaf'f'eue day use, "must be construed in ifs
popular sense, medning- t"at sﬁeﬁse 15}u,ch people conversant with the
subject-matter with wh:r::h ' stéttute 15 \dealing would attribute fo it and it
is to be ronstrued as underlstead i comman parlance”. The words "bakery

products” should be- understnad in ﬂie:r naturaf nrdurmry or popular sense




and the meaning which they have in relation fo the subject-matter with
reference to which they have been used in the stafute. They are well-
known words of common usage. From the earliest decision of the Supreme
Court in Ramavatar Budhaiprasad v. Assistant Sales Tax Qfficer [1961f 12
STC 286 (SC); AIR 1961 SC 1325 the matier has been exhausfively
considered by the Supreme Court in various decisions. The latest decision
on the subject is Oswal Agro Mills Ltd. v. Collector of Central Excise JT
{1983) 3 SC 260. Persons accustomed with bakery and purchasing, "iis
products” would only understond the words fo mean "only those goods
which are ordinanly, baked in a bakery". If certain dealers tn bakery
products make jfilabi, halva, gulabjomun and fried food articles such as
banana chips, taptoca chips, murukky, pakkavada, ete., it will only show
that making of such goods is their individual choice or preference or taste.
It is also a matter of common knowledge that modern marketing has many
dimensions. For converience of the custorners, certain bakeries may sell
pickles, pappadomn or even stationery articles. They are goods made or sold
out of individual! choice or laste probably to cater to their particular
customers as part of their business method or marketing method. But,
these isclated or indivdual choices or taste for marketing particular goods
will not and cannot render such goods as one covered by the twords
"bakery products”” -

3.7.2.%“We are of the view that the Appellate Tribunal was n error in
holding that the words "hakery products” will take within its fold anything
dealt with or marketed or connected with the bakery. In order fo say that
pariicular goods are covered by the said word, those goods should be
undersiood in their natural, ordinary or common parlance as bakery
goods, So viewed, we are of the opinion fthat the mere fact that banana
chips, tapioco cfups, murukiu, achappam, pakkavada and mixture were
sold or marketed by the dealer, whoe is really a baker, cannot be covered
by 'the entry "bakery products” within the meaning of those words as
occurring in the Kerala General Sales Tax Act. This {s so especially in the
context and collocation of words occurring in the First Schedule to the
Kerala General Sales Tax Act.”




3.8. ADVANCE RULING NQ. KER_.J’ 66;" 2019 dated EEPTEMBER 30, 2019, was

also a case where applicant himkélf Had :raiéed the ‘guery whether Banana

Chips, Chakka Chips, Cheema bhal-::két 'C]:up%, Chembu Chips, Kappa Chips,

Sharkaraivaratty, Kova}dcaﬁattai
HSEN Code 2008 19 40 - E)ther
lizble to GST at the rate of 12{%

dllFavakk&Wattal are cl;uss:ﬁable under
ﬂastécﬂ|.-and fried vegetable [prc:ducts and is
ber S N4 of Schedule | 1 of Notification

No0.01/2017 Central Tax (Rate), dELted EB 06. QE}}.’F This query was answered

by the Authority for Advance Ruilin

3.8.1.“Applicant had subfi

g m favour ofithe applicant..

tted a l:st qf mmmocfmes as Narnkeen items.

They guery raised was wheﬂherlthe “Nathkeen ltéms - Achappam, Avalose
Podi, Cheedn, Diamond Cuts ;‘Hat}, Kuzhalappaih, Murukku and Thatta
are classifiable under HSN El'nrld :‘21 3 QU and: Es liable to GST at the rate
of 12% as per 5L No. 46 uf Scheti:de oo of Nauﬁéaubn No. 01 /2017 Central

Tax (Rate), dated 28.06. 201

7 far rhc:rlse i put wp it unit container and, (a

bearing a registered branr.li ndme or fb) bédring. o brand name on which
an actionable claim or enf?meable ﬁghf qna cuurt of law is auailable. The
rate of GST is 5% dsi pér:SI Na 101 ﬂ ﬂf Schedule I of Notification No.

01/2017 Central Tax {R&te),
in unit confainer and, {aj beb
brand name on which EIIll o
law is available. In thlSI qu
Chips, Cheema Chakl-;a
Sharkaraivaratty, Kovakkail
OR NOT was not raised or ¢

ateci ,’28 ¢ 52017 for those other than put up
rmg ﬁ. regts ved branid name; or {b) bearing a
mrmiqe t:h:d LOT enfomeable right in a court of
u:lg e i igstie' whether the products Chakka
C.lu“ g I dlfﬁe,mbu Chips, Kappa Chips,
Vattbl ehdlPavaldai Vattal are NAMKEEN
::-nsiderﬁd

4.9. The term “NAMKEEN" is ©

t- -:Ieﬁncd uinder the CGST Act. So, common

parlance test has to he applied. In fale)
means SAVOURY / SMACK that i is--

Lnrman ;" commercial parlance, NAMKEEN

1y to eht and)is“a food product prepared

by applying salt, masala and! thé I1ke mé:mmmﬂmmmmme of NAMKEEN

:https: / fwww.lexico, comfdeﬁﬂiﬁﬁnlfnamkaen NOUR riamkeen, namkeens
dlsh Cfirigin From; Urdu namkin ‘saity or

Indian A small savoury snack ¢r
savoury food’, from Persian.
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3.10. CESTAT, New Dethi has observed in paragraph 8 of its order reported as
FEPSICO INDIA HOLDRINGS PVTI. LTD. VERBUS COMMISSIONER OF
CENTERAL EXCISE & SERVICE TAX, CHANDIGARH-I, {2015 (318) E.L.T. 278
{Tri. - Del.} that salted food preparations are “namkeen”,

3.11. In Para 3.1.1 of Chapter 3 of FOCD SAFETY AND STANDARDS (FOOD
PRODUCTS STANDARDS AND FOOD ADDITIVES) REGULATIONS, 2011, if is
stated that that banana chips and similar fried products such as Chiwda,
Bhujia, Dalmoth, Kadubale, Kharaboondi, Spiced and fried dals, scld by any
name are traditional foods ie., Snacks of SBavouries (Fried Products).

3.12. Based on the position stated above, the foliowing gueries were raised
before Honourable Autherity for its Ruling: -

Query 1: Whether Jack Fruit Chips and Banzana Chips (salted and masala
varieties) made out of raw as well as ripe banana and sold without BRAND
NAME are classifiable as NAMKEENS and are covered by HSN Code
2106.80.99 and taxable under Entry 101 A of Schedule of Central Tax (Rate]
Notification 1 of 201772

Query 2: Whether Sharkaraivaratty sold without BRAND NAME is classifiable
as SWEET MEATS and covered by HSN Code 2106.90.99 and taxable under
Entry 101A of Schedule of Central Tax {Rate} Notification: 1 of 20177

Query 3: Whether Roasted and salted / salted / roasted preparations such as
of Ground-nuts, Cashew nut and other seeds are NAMEEENS anid when sold
without a brand name can they be classified under HSN 2106.90.9% and taxed
under Entry 101 A of Schedule 1 of Central Tax [Rate) Notification 1 of 20177

Query 4: Whether salted and masala chips of Potato and Tapicca are
classifiable as Namkeens and when sold without a brand name can they he
classified under HSN 2106.20.99 and taxed under Entry 101 A of Schedule 1
of Central Tax (Rate] Notification | of 20177

3.13. Unfortunately, without adverting to above stated facts and legal position,
Learned Authority for Advance Ruling held that all the products invelved in




the application are TAXABLE: UNE}ER Iénuy %0 of Schedule 2 of Central Tax
(Rate] Netification No. 1 of 201?

4, GROUNDS OF APPEAL" i ‘

|

| Jf I
4.1. Order of Learned Autl-mnt_v far A-::Jv ge. Ruhng, Kerala in so far as it is
prejudicial to the appellant, is uppbs&d ltulfafcts and )aw of the case. Learned
Autherity for Advance Ruling faﬂedl to" ummdﬂr the facts and legal aspects
stated in the application for: aﬂmﬂide ru]mg. Supplementary Note No. 6 in
Chapter 21 of Customs Tanfi' hét sa}rs n""I‘ itemn 2106.90.99 includes
sweetmeats commonly known. 4s, M:Ethans 61 “Mithai” or called by any other
name. They also inchide pfo :bllct5| |t:-::-mnhmnl}r lmown as “Namkeens”,
“mixtures”, “Bhujia”, “Chdbena” |vr' ¢ b%r any othér name. Such products
remain classified in theze su‘d elad.u!lgs e pcct.we of theé nature of their
ingredients”. So, Learned Authon yifor Adva.ﬂete Ruling ought to have classified
chips made from banana (sdlted masﬂ.la nr figde from raw or ripe banana),
jackfruit; tapioca, chcmbu, (pofato bl arid kd'akkal and pavakkai vattal as
NAMKEENS and classified it ihder HSN 2106.90.99 and Entry 101 A of
Schedule'1 of Central Tax (Rate] Notificatioh } 612017,

4.2, Learned Authority t:-ught t0' ! ;E“ﬂ.e' dﬁp“h&d fhe .order in Pepsico India
Holdings Pvt. Ltd. V/s. Cﬂmm15$1 OET] bfl Ccntréll Excise & BService Tax,
Chandigarh 1, [2015 (318) ELIT. ﬁ 8 {ied. b Del] aherein it was held that
salted food preparations are. ¥ rhiean” |[perﬂg;raph 8 of the ordcr]

|

4.3. Learned Authority for ﬁdw:mcc Rullmg; pught to have considered Para
3.1.1 of Chapter 3 of Food Sa}e': Andt{Stagéatds (Food Products Standards
And Food Additives) Regulatmnl, b{blnll thm'h lays .down that banana chips
and similar fried products |su "'as{| Chlwﬁb.-, Bhiijia, Dalmoth, Kadubale,
Kharaboondi, Spiced and {ried hl &l o) ci by ;E[‘xlw name are traditional foeds ie.,
Snacks of Savouries [Fried Pz‘odul:ts] II|

4.4, In .common [ ommermalv.?l aﬂani::e NAMKEEN is a ready to eat
SAVOURY / SNACK and is a prbduct. prﬁpaftcd by afiplying salt, masala and
the like. As the term “NMHCE:E]N: A8 :rmt d’cﬁnﬂd under CGST Act, common
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parlance test ought to have been applied. That common parlance meaning has
to be applied is clear from the wordings of Supplementary Note No. 6 of
Chapter 21 - “commonly known as “Misthans” or “Mithai” or called by any
other name. They also include products commonly known as “Namkeens”,
“mixtures”, “Bhujia”, “Chabeng” or called by any other name. Such products
remain classified in these sub-headings irrespective of the nature of their
ingredients”, Therefore chips made from banana, jackfruit, tapioca, chembu
and potato and kovakkai and pavalkkal vattal are NAMKEENS and classifiable
under H3N 2106.90.99 and Entry 101 A of Schedule 1 of Central Tax (Rate)
Notification 1 of 2017.

4.5. Supplementary Note No. 6 in Chapter 21 makes HSN 2106.90.93 a
specific entry. So, chips made from banana (ripe as well as raw], tapioca, jack
fruit, potatoe and chembu and kovakka and pavalcka vattal, ought to have been
held as NAMKEENS and liable for tax under Entry No. 101 A of Central Tax
(Rate; Notification No. 1/ 2017 dated 27/06/2017. So, the question of
inchuding them under any other Chapter like Chapter 20 does not arise.
Girilarly, Sharkaraivaratty and Halwa are sweetimeats by application of
common parlance test and Supplementary Note No. 6 of Chapter 21, as is
evident from the words “commonly known as “Misthans™ or “Mithai® or called
by any other name. They also include products commonly known as
“Namkeens”, “mixtures”, “Bhujia”, “Chabena” or called by any other name.
Such products remain classified in these sub-headings irrespective of the
nature of their ingredients”. Therefore, Sharkkaraivaratty and Halwa, made
with jaggery as sweetener, are also sweetmeats, Neither the Customs Tariff Act
nor the G8T laws lay down that sweetmests should be prepared only with
sugar as the sweetener. Jaggery is a commonly used sweetener. ‘This
submission is fortified by Supplementary Note 6 in Chapter 21 as well as the
press release dated 29/09/2017 of CBIC containing an FAQ relating to GST
Rates. Hence, the question of including Sharkkaraivaratty and Halwa under
HSN 2008 daes not arise. Relevant portion of FAQ is extracted below:-

What is the HS5 Code and GST rate on chena products, halwa, barfi fi.e. khoya
product), laddu?
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o]
Frc-ducts like halwa, barf {i.e. .kha};a product], laddua falling under HS
Code 2106, are sweetmeats and attract Er%'GﬁT

| (I ‘| !
4.6. Learned Authority for 'A-:i r,'n::e 'il uhn'_- failed to ccmmder that in the
Advance Rulings in KER!SS;’E 19 ||:Ed. 20642019 a_nti KER/66/2019
dated 30/09/2019 did not invalie tha”légal nd factual issubs raised by this
appellant. Applicants in those o] 'es ha C]EI.SF.ﬂﬁEd their prcucllucts under HSN
2008 and their application wag ﬁ{’ur a cnn.ﬁrma:ﬂon of their classification.It is
further submitted that the apphéahen uf Rlﬂe 2 {a} of The General Rules for
the Interpretation of Import Tariff|bi the [Leafhed Authérity for Advance Ruling
is unwarranted and unsustainable as Supp‘iementm'y Note & of Chapter 21
squarely covers chips made frcnm| IIJanan‘a l'tapioéa, jack fruit, potato and
chembu and kovakka and pavakka Wattaﬂ id sharkKaraivaratty and halwa.
As these products are covered byl ahml,re s ppien‘ié:nfaxj,r note, it should be
straight away classified with HSN Elpﬁ 90! QQ and faxed under Entry 101 and
101 A of Schedule 1 of Nﬂ‘f:l.ﬁcatmn ’Np 1/ Dél? Ceritral Tax (Rate).

4 I 'i
B
| |
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4.7. From a plain reading of latt‘!er prart! mf,, the description of Entry 40 of
Schedule 2 of Central Tax {Rat{:} il:!ﬁ.ﬁc&thHT Ng. 1 of 2017 it emerges that it
covers only Ground-nut, Cashew| hut, dnthei* 1‘ ', sted rivts and seeds, SQUASH
of Mango, Lemon, Orange, Pines p'le: or ruthc fruits, As what is sold is not &
"NUT” or “SQUASH” of any fruht, fiis erlty is |£ut attracted.

i 1 }

4.8. By applying the pnnmples rf parél 3 3 ar_ld 3.4 of Circular Number 113 /
32 / 2019 -GST [F.NO. 54,! 131;2&19-’1‘1&1}], dated 11-10-2019,
Sharkkaraivaratty and Halwa &iél sw&etmcats and chips of banana, jackiruit,
tapioca, chembu, potato, kovel _"' i and - -pavakkal vattal and similar
preparations are namkeen. In Paragraph 3. fh.ﬂf the Cireular, it is stated that
"Howevet, if the above dnedl Ie rm:l.mu ]ﬂeg‘-embfe s mixed with other
ingredients {such as oil, salf. eief ér & id | |a:s !‘IfﬂTTLFCEEfLS then the same would be
classified under Sub hedding: 21'0 |9{J as’ namkeens, bhujia, chabena and
similar edible preparations and attra.'cf apphi:able GST mte

4.9, It is also highlighted that GST Rate for th:: fruite or tubers [Banana (HSN
0803), Jackfruit (HSN 0810; gu tm] Pl::-ta.ll;o [HSN 0701) and tapioca [HSN
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0?14.9(].’52![}]] GET Rate is NIL and they attract 5% GST when sold as ready to
eat food preparations.

4.10. Chapter 21 includes iterns processed out of vegetables like tomato, soya
etc., as can be seem from 2103.20.00 {tomato ketchup and other tornato
sauces). Therefore a product made out of fruit or vegetable need not
necessarily fall under Chapter 20 if they are included under any other chapter
by specific inclusion.

4.11. For these amongst other grounds that may be raised and evidence
adduced at the time of hearing, it is prayed that Honourahle Appellate
Authority for Advance Ruling may kindly hold that sharkkaraivaratty, halwa,
chips made of banana (salted, masala or made from raw or ripe banana),
Jackiruit, tapioca, chembu, potato and kovakkai and pavakkai vattal are
classifiable under HSN 2106.90.99 and liable for tax under Entries 101 and
101 A of Schedule I of Notification No.1/2017-Central Tax (R), Dtd.28-6-2017.

4.12. In addition to the above the appellant also submitted the fallowing
before the authority Supplementary Note No.5 (b} of Chapter 21 of Customs
Tariff Act states that Heading 2106 {except tariff items 2106 90 20 and 2106
90 30}, inter alia, includes preparations for use, either directly or after
processing (such as cooking, dissolving or beiling in water, milk or other
liquids), for human consumption. Supplementary Note No. 6 of Chapter 21 of
Customs Tariff Act states that HSN 2106 90 99 includes sweet meats
commonly known as “Misthans” or “Mithai” or called by any other name. They
also include products commeonly known as “Namkeens”, ‘mixtures”, Bhujia®,
“Chabena” or called by any other name and remain classified in these
subheadings irrespective of the nature of their ingredients. So, NAMKEENS
and SWEETMEATS are specifically included in HSN 2106.90.99 and hence
cannot be classified under any other Chapter.

4.13. The appellant also submitted that by applying the principles of para 3.3

and 3.4 of Circular Number 113/32/2019-GST{F.NO, 304/131/2019-TRU],
dated 11-10-2019, Sharkkaraivaratty and chips of banana, jackfruit, tapioca,

chembu, potato, kovakkai and pavakkai vattal and similar preparations are




| i 3 ?
namkeen / sweet meat. In pai*&gt‘ai::—h IS 4 bf the Czrcular it is stated that
“However, if the above dried ' léghmmuuls TrEgetable is mixed with other
mg:redlents [such as oil, slt e‘tc} or | 591:1'_ a.‘s A*Eimkcf:ns then the same would
J6:9¢ ;amkeens, bhujia, chabena and
similar edible preparatiorns. frd af&ﬁ%”t : __h-:able GST ratc .Banang and
Jackfruit are mentioned ixt chg ER & I‘ED"LLE FRUIT AND'NUTS; PEEL OF
I-h ptcr 21 F;Erml'mzles items pmcesaed out of
: vegetahles like tamato, snya etc HSNE DB,Q{U 00. ‘Ihﬂrefurc apmduct made

4.14. It is further submitted b}r thf: étppe]lan’r_ that ' apphcatmn of Ritle 2(a) of
the General Fules for the mtea-pr%ta_ en’ ol Jrﬁptart ’k‘anff by Learned Authority
for Advance Ruling is unwa_trﬂhted i g thct IJcﬂlmuing reasﬂns -

4.14.1. Application of Rl.ﬂf: 2 was maée by disi‘c‘ga.rding Rule 1 of the
General rules of Interpretatlci)n Supplemﬁntary Note 6 of Chapter 21
established that chips ma&e Erdm ba;nkhna, tapioca, jack fiuit, potato,
chembu, kovakka and pava.'ld{a dhl sh,é:kka_ra_l varatty are Namkeens /
Sweetmeats and héncel clasdifiable ubflér HSN 2106.90.99.HSN 2008
stipulates that it takES mt i:a ff.:]::ld L nutsiand other edible parts of
plants, otherwise prep el 'u'r‘- J'_.‘lij,cs' -'md whether or not containing
added sugar or other sweet niag ! H'natte:* I spirit; not elsewhere specified
or included. It is suhmittél thai: the watds "not elsewhere specified or
included” i= materdal as upplementm'_v Note. No. & of Chapter 21
stipulates that products now Hnder ‘eangideration arc covered by HSN
2106.90,99. S Y R
. | |

4.15. Further in para 29 -:Jf Ithe ,judgnlteﬁt in H#PL Chemicals Ltd. v.
Comrissioner of Customs, Chﬂnd1garg]:1" [29@6} 2006 faxmann.com 42 (SC), if

Revenue 'is resorting to a class:tﬁcauon d:ﬁerent fréin that of the assessee,
burden of proof is on the Eev&nua | In the u:npugned order, learned Authority
has not adduced any reason fnr ﬂot elassifitiig ch:tps made from banana,
tapioca, jack fruit, potato, chernbl.ll kﬂvai{k% and pavakka and sharkkarai
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varatty as NAMKEEN. As the products sold are salted preparations
{savouries/snacks] and swcct meats, as under stoed in common parlance,
FOOD SAFTY AND STANDARDS (FOOD PRODUCTS STANDARDS AND FOOD
ADDITIVES) REGULATIONS, 2G11 by CSTAT, it is prayed that this Honourable
Kerala Appellate Authority for Advance Ruling may kindly classify the products
under HSN 2106.90.99 and Entry 101 A/ 101 of Schedule 1 of Central Tax
{Rate} Notification 1 of 2017, .

5. PERSONAL HEARING:

The appellant was afforded an opportunity of personal hearing wia
virtual mediza on 02/11/2021. The authorized representative of the appellant
CA Sheshadrinadhan appeared before the authority and reiterated the
contentions raised in the appealmemorandum.They also submitted additional
submission in their favour for consideration, which was also taken on record.

6. DISCUSSION & FINDINGS

6.1, We have carefully gone through the facts of the case, the order issued by
the Authority for Advance ruling vide order no: KER 113/2021 dated
26/05/2021, the appeal memorandum filed by the appellant and other
submissions made by them during the course of personal hearing and other
evidences on record. The issue to be determined is the classificabion and rate
of tax of Jackfruit Chips, Banana Chips, Tapoica Chips, Potate Chips, Chembu
Chips, Pavakka Chips and roasted / salted / roasted and salted preparations
of Ground nuts, Cashew nut and other seeds supplied or proposed to be
supplied by the appellant.

6.2, The contentions raised by the appellant were examined in seriatim. The
first claim of the appellant is that the impugned products ought to have been
clazsified s Nzmkeens or sweettneats under the HSN 2106.90.90 of the
Customs tariff and taxed to GST @ 5% as per entry 101A of Schedule I 1o
Notification No. 1/2017-CT{R) dtd.28.06.2017. The relevant entry as specified
under schedule [ to the netification no: 1/2017 - CT (R} dtd.28-06-2017 reads
as follows:-




Hamkeehs |hh1.u1|1. nuktm-r: chabena and similar edjhle
prepamﬁans in. ready for cohstrnption form, other than
those putgap n umt mlﬂlmner and,

Entry101 A (a) bedring & registered gra.nd name; or

of Sch. I of HSN (b) bee]mng 4 o h He on which an acnonab]e claim or

Notification | 2106.90 | afort ab r@hll J e churt of law is ava.llabif: [other than
1of2017 thase: wh Te! s.nj,rl actmhﬁéhle claiim or any enforceable right

in rf:spec of éu::h qu*anr:] name hasibeen voluntarily
furegune,, ubger.:tltn ﬂ:f:| mndltmns as specified in the
ANNEXURE .-

e . ,
1l
. !

6.3. The appellant has relied ulloh.;Supplementary Note No. 5 (b) of chapter
21 to claim classification under héachng 21!‘36 a0, w}uoh provides as under:

“Heading 2106 fexcept tariff 1tem.s leﬁl 90’20 and ;2106 90 30), inter alia,
includes: (b) preparations for. uSe, eithet i"eeﬁy -OF aﬁer processing fsuch as
cocking, dissolving or boiling |1r,1 Iwater malk or other liquids), for human
consumption”. | . | ' '

The appellant has cm?ter,t
Chapter 21 of Customs Taxiff .&ct.
2106 90 20 and 2106 4¢ 30} i
directly or after processing [éuf:
milk or cther liquids), for hu_man
Chapter 21 of Customs Tariff. A{:i

:iéd that Supplamentary Note No.5 (b} of
ﬁﬁatcs thatl Headmg 2106 (except tariff items
eI ah!a mc{ les praparatmns for use, either
l E dlssolvmg or hoiling in water,
conmmptuf’m Supplementary Note No. 6 of
state.s that: LHSN 2106 90 99 includes sweet

Sthang™ o & ithai” or called by any other
name. They also include priducts! comimonly kiown as “Namkeens”,

“mixtures”, Bhujia”, “Chabena® br. ca]_ledl'by any other name and remain
classified in thesc subheadirigs | JFFEPECU?E ?i‘ the nature of their ingredients.
S0, NAMEKEENS and SWEETMEA 3 arel spemﬂca]l_',r inéluded in HSN
2106.90.99 and hence cannot b? clds 1ﬁ't-:& {iridet atly other Chapter.

meats commenly known as M

6.4. The appellant has also refe:m:d to-§ pp]ementarg,r Note No. & of chapter
21 in their favour, which provides as undcr'

“rariff item 2106.90,99 includés swéet tricg mmmniy knewn as “Misthans® or

“Mithai” gr called by any ather" n ""
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known as “Namkeens®, “mixtures”™, “Bhujin”, “Chabena” or called by any other
name. Such products remain classified in these sub-headings irrespective of the
nature of their ingredient”.

The appellant has submitted that Supplementary Note No. 6 in Chapter
21 makes HSN 2106.90.99 4 specific entry. So, chips made from banana [npe
as well as raw), tapiocca, jack frut, potato and chembu and kovalkka and
pavakka vattal, ought to have been held as NAMKEENS and liable for tax
under Entry No. 101 A of Central Tax {Rate} Notification No. 1/ 2017 dated
27/06/2017. So, the question of including them under any other Chapter like
Chapter 20 does not arise. Similarly, Sharkaraivaratty and Halwa are
sweetmeats by application of commeon parlance test and Supplementary Note
No, 6 of Chapter 21, as is evident from the words “commonly kmown as
“Misthans” or “Mithai” or called by any other name. They alse inciude
products commonly known as “Namkeens”, “mixtures”, “Bhujia”, “Chabena” or
called by any other name. Such products remain classified in these sub-
headings irrespective of the mnature of their ingredients”. Therefore,
Sharkkaraivaratty and Halwa, made with jaggery as sweetener, are also
sweetmeats, They contended that this submission is fortified by
suppleméntar_}r Note 6 in Chapter 21 as well as the press release dated
29/09/2017 of CEBIC containing an FAQ relating to GST Rates, Hence, the
guestion of including Sharkkarzivaratty and Halwa under HSN 2008 does not
arise. Relevant portion of FAQ is extracted below:-

“What is the HS Code and GST rate on chena products, halwa, barfi fi.e. khoya
product), laddu?

Produets like halwa, barfi fi.e. khoya product), laddus falling under HS Code
2106, are sweetmeats and attract 5% GST.*

6.5. We find that Chapter 21 of the Customs tariff covers “Miscellancous
edible preparations” and the relevant entries of heading 2106 are as under:

21.06 — Food preparations not elsewhere specified or included.

2106,10 - Protein concentrates and textured protein substances




|'r
I
I

2106,8%0 — Other

The explanatory notes tagt-he. hca_dmg 21 ﬁ further excludes

(e} Preparations made fm
héading 20.08, prb

nﬁl ﬁlurts, nuis r other edible parts of plants of
vid

tHcIn:

essential character of the

L

to Chapter‘.’ilpmmdes as undcr:
| .

preparations is given, byl its or-other Edlb'le parts of plants

(heading 20.08) |

Similarly, the chapter 'n'nl_:-.: ,‘-1!

ok jﬁmtt

“1.- This Chapter does -n‘q't_g‘jdjuér : |
ﬂ?’ 12 B
; | '

c:,;ntaimnﬁ ar:ﬁ’eé 'mluny proportion fheading

1. Mixed uegerab:‘es-ufh;e&:‘iing_ i

2. Roasted coffee subs-ﬁtutes i

09.01); S

Flavoured tea fheading 509‘

I
apices or other prmiucts u_f

5’?):"5 o

headmgs @9 4o 09.10;

Food prepurations,. ofhér‘ h:m iLw prodiicts described in heading 21.03
or 21.04, containing Tmr thanlbﬂ % gy, weighit of sausage, meat, meat
offal, blood, fish i J i ;'ce molluscs or other aquatic
invertebrates, or dhyy r:‘nm ne 'I n'th of {Chdapter 16);

Lot

Prepared enzymes gof hea mg 35074

Yeast put up asa medzmmen br
30.04; or

r prodiicts of heading 30.03 or

7.

From the plain reading nf t.he fl:-::untent»z,E of chapte:r 21, it reveals that it
inchudes the food prepatations Wh:q:h il rigt’ Blsmherc specified in the
customs tariff. Those food preparahn' 'fg nnﬂ sp&ciﬁcc’:f g included elsewhere in
the tariff being preparatioris for- us_ ! e1thl:‘r dleCﬂ}r or after processing for
human consumption are to be classified: un&ér this heading 2106. Further the
heading 2106 specifically- excludes th: ‘pre a;!l.h;tmns miade from fruit, nuts or
other edible parts of plants pf headm§ 20,08, prcmdcd that the essenhal

character of the preparations 13 'gwen b},r sucﬂ:;

k
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of plants. Therefore, it is evident that the entry 2106.90 is a résiduary entry in
respect of edible preparations and hence the edible preparations shall be
classified under this entry only if the same are not classifiable under any of
the other specific entries for edible preparations. Therefore, we need to
examine if these products are not elsewhere covered or specified in the
custorms tariff.

6.6. The rival entries of Tariff which have been relied upon by the Advance
Ruling autherity are chapter 20 (which covers Preparations of vegetables, fruit,
nuts or other parts of plants) and heading 2008, the relevant contents of
which are reproduced below:

20,08 - Fruit, nuts and other edible paits of plants, otherwisc prepared or
preserved, whether or not containing added sugar or other sweetening matter
or spirits, not clsewhere specified or included.

- Nuts, ground-nuts and cther seeds, whether or not mixed together :

2008.11 Ground-nuts

2008.19 Other, including mixtures

6.7. We find that the General explanatory notes to chapter 20 provides that
this Chapter includes ;

1. Vegetables, fruit, nuts and other edible parts of plants prepared or
preserved by vinegar or acetic acid.

2. Vegetables, fruits nuts, fruit-peel and other parts of plants preserved by
sugar.

3. Jams, fruit jellies, marmalades, fruit or nut purees, fruit or nut pastes,
obtained by cooking.

4. Homogenized prepared or preserved vegetables and fruit.




R |
| | | '
5. Fruit or vegetable ]mccs nclther fermented nor containing added

aleohol, or of an alecholic strmlgth b]r Hfbfll.uﬂe not exceeding 0.5 % vol.

I|If!: Eﬁ!'éle parts of plants prepared or

g nut pm?r%ied for in Chapter 7, 8 or 11 or

f{_'f.'-_. | |I [

preserved by other prﬂce’s

elsewhere in the Nomehela
I

7. Products of heading 07. 14|, 11.05ler 1|:|. 06 (other thari flour, meal and
powder of theo prndu-:ts ﬂj Chaﬁutﬂr Bj which have been prepared or
preserved by processes.otherithan fhﬂsc 5;cc1fied in Chapter 7 or 11.

&, Vegetables, fruit, nuts anE

8. Fruit preserved by t::-sm»‘:ﬂ:iﬁ-!ithdrﬁlmpri;.

| 1
.y i
Further the explanatgry: nﬂttl iie headfng QDUB f‘Eads as follows:-

| I
This heading covers fruit, nul and nﬂ‘fer edlble pa.rts of plants, whether
whole, i pieces or erushed, mcludzng ixod
otherwise than by any of the prtnlcésscs spemﬁ&d if ather Chapters or in the
preceding headings of this Chapt’,:r | L

(1) Almonds, ground-nuts, arecs [-'::r H‘L eli nLts and other nluts dry-roasted,
oil-roasted or fat~ruaﬁte:ﬂ,- "heﬂ: i o1 ot cuntajnlngl or toated with
vegetable oil, salt, flavburs,is siegs .E:A other additives.

it inchades,; inter alia :

{2) "Peanut bntter”, consisting m] & pas%:e mﬁde by gririding reasted ground-
nuts, whether or not contaiiiing:; addﬁd salt or ik,

{(3) Fruit ({including fruit-peel anél s&a;is} ﬁrﬂacwcd i water, in syrup, in
chemicals or in alcohol. ' | 1 . |' | ! : l
P I .

. J

(4) Fruit pulp, sterilised, Whether J iniot ::ﬂﬂlliied'

. | '
{5) Whole fruits, such as péaches [méluﬂmg hectarines), apricots, oranges
{whether or not peeled or w1th the stanf.s ‘or pips removed) crushed and
sterilised, whether or riot cnntammg addé;:l water or sugar syrup but in a

proportion insufficient to rcnc}er thﬁm Imad}r for direct consumption as
[
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beverages. When rendered ready for direct consumption as beverages by
addition of a sufficient quantity of water or of sugar syrup, these products
fall in heading 22.02.

{6) Cocked fruit. However, fruit cooked by steaming or boiling in water and
frozen remains in heading 08.11,

(7] Stems, roots and other edible parts of plants [e.g., ginger, angelica, yams,
sweet potatoes, hop shoots, vine leaves, palm hearts] conserved in syrup
or otherwise prepared or preserved.

{8) Tamaring pods in sugar syrup.

(9} Fruit, nuts, fruit-peel and other edible parts of plants {other than
vegetables), preserved by sugarand put up in syrup (e.g., MAITONS
glaces or ginger], whatever the packing.

[10) Fruit preserved by osmotic dehydration. The expression “osmotic
dehydration” refers to a process whereby pieces of fruit are subjects to
prolonged scaling in a concentrated sugar syrup to that much of the
water and the natural sugar of the fruit is replaced by sugar from the
syrup. The fruit may subsequently be air-dried te further reduce the
moisture content,

The products of this heading may be sweetened with synthetic sweetening
apents (c.g., sorbitol] instead of sugar. Other substances (e.g., starch) may be
added to the products of this heading, provided that they do not alter the
essential character of fruit, nuts or other edible parts of plants.

The products of this heading are generally put up in cans, jars or airtight
containers, or in casks, barrels or similar containers. The heading alse
exchudes products consisting of a mixture of plants or parts of plants
(including seeds or fruits) of different species or consisting of plants or parts of
plants ({inciuding seeds or fruits) of a single or of different species mixed with
other substances such as one or more plant extracts, which are not consumed
as such, but which are of a kind used for malking herbal infusions or herbal
“teag” (e.g., heading 08.13, 19.09 or 21.06]. The heading does not cover fruit,




nuts or other edible pafta of planls h‘ﬂﬂsformed itite sugar confectionery
{including those based on riatubal | hbneﬂ, iof head_mg 17.04. The heading
further excludes mixtuires of pla_nts, parts nf’p’la:nts géeds or fruit {whole, cut
crushed, ground or powd22ered [of - pacles “fa]h;lg insdifferent Chapters {e.g.,
Chapters’ 7, 2, 11, 12) not cnnsum:ed@si such, but of a kind used either
directly for flavouring beverages ot |i'0r preg j_:j1f" /oy E:X‘tracts for the manufacture
of beverages (Chapter 9 or i’leadlng 21 {)ﬁ] |

©.8. Further the eniry at SL Nb' 4@ t’Jf Bchedule II to Notlﬁcatmn No.
1/20017-CT (rate) dated 28.06. zm? L-eads asfotlows:

3l Chapter fheading / siib- Ny | | Qpiltsmptlnn of goods
Ne. heading/Tarfl item | : || |
40 2003 _ | E\'tlt' A anﬂ ) 1Er edible parts of plants, otherwise
‘pre ajl'cdd% ;pr'és’" ' ';d whetlier or not contalning added
ugﬁ.rﬁ Iu hex Entening matter 0T Spirits, not

els where spemf or iniclitdéd; such as Ground muts,
|Ceaﬂew mit :roaste;kl galted ar roasted and salted, Cther
:a,sted, nuts:arid: seeds, squash of mango, lemon,

__ | /Orangé; Pineappleior other fruits.

6.9, It is noticed that as per cha;ltér riote llla] el chapter 20, the chapter does
not cover vegetables, fruits or fnj it brepafred of preserved by the processes
specified in chapter 7, 8 or-1.E, It nlr élt ﬂ’é thigse Jtt:ms not being processed
or preserved by the said pruc:essr:g sh 1ibe covere-:i in chapter 20. The
processes specified in chapter. 7, 8 or il are freezing, steaming, boiling,
drying, provisionally pregerving and n!fu]ll|n.g Chapter headmg 2008 covers
roasted, salted or roasted and! sa]ked iiuts dnd fruits such as ground nuts,
cashew nuts, other seeds and hutre) Lam‘i thégt' are specifically covered under
said heading vide sl. No. 40 ﬂi' scﬁedule .[[ to :l:lmﬂﬁc:atlun No. 1/2017-CT [rate].
Hence there remains no daﬂlht r_hat fhe roh ted_}’saltﬂd_}'mastcd and salted
ground nuts, cashew nuts |anti |0thbf scl: sfnuts shall be appropriately
classifiable under heading QDU jof cusi'n IS ta:n[f Even otherwise also,
heading 2106.90 being a residu y headmg s’ha]] not stand against a specific
heading 2008 as per Rules of. mtarprcté_tmn utp ;the tariff.

6.10. R{:gardmg ather items Und r dIépute mz batatia chips, tapioca chips,

potato chips, jackdiruit chips and sharl-;ara hrarattj,r the: manufacturmg process
f :
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applied by the appellant in making these items is not in dispute. These chips
are made by slcing, frying, adding salt or masala or jaggery syrup before
packing and supply. It is not the case of the appellant that the essential
characteristics of the fruits or vegetables are getting changed by applying the
processes. As far as the essential nature of the products remains unchanged,
the edible parts of plants are appropriately classifiable under heading 2008. In
this case, the raw banana or potato or jackfruit or tapioca even after going
through the process of frying and salting remain as vegetables and fruits only.
The process of frying in oil and roasting are cooking metheds wherein high
temperature is used for processing of the edible parts of the fruit or vegetables
as in this case. According to the World Book Dictionary “Preparation” means
the “act of preparing, making ready a medicine, food, or mixture of any kind
made by a special process”. The process of roasting and frying has not been
excluded in Note 1 to Chapter 20 and as such Note 1 is applicabkie to Roasted
and fried vegetsbles, fruits, nuts and edible parts of plants. Further the
explanatory notes to heading 2008 specify that this heading covers fruit , nuts
and other edible parts of plants, whether whele, in pieces or crushed,
including mixtures thereof, prepared or preserved otherwise than by any of the
processes specified in other Chapters or ih the preceding headings of this
Chapter. ' When according to chapter notes and description of tariff items, the
products are classifiable under specific headings of Chapter 20, they cannot be
classified under Heading 2106 as food preparations not elsewhere specified or
included or under Chapter B-as claimed by the appellant.

6.11. The appellant had raised a contention that Application of rule 2{a) of the
general rile of interpretation of the import tariff by the learned authority for
advance ruling is unwarranted. In this regard, reference is made to the
provisions of Notification 172017 CT (rate] dated 28-6-2017 which specifies
about tax rate of goods and classification applicable to them. The Explanation
appended 1o the Notification No., 0172017 Central Tax (Rate) dated 28.06.2017
reads as follows;




“Explanation:-

' su‘b headim and. Chapter as specified in the
First Schedule to the Custors |:ran FAct iug#s Eﬂ of 1975). |

f2) The rules for the mterpreﬁ,t_n‘;qj ,ﬂf *he First Scheilule to the said Customs
Tariff Act, 1975, including ﬂjze Sedtion bind %‘hupter Notes and the General
Explanatory Notes of the F:rst Sci zdule lshrﬂ!, so for as may be, apply to the
interpretation of above takle.” | i

6.12. In view of the above legﬂ.l rmiis;mns, ﬂlc rules:for interpretation of the
First Schedule to the Customs {']‘é.nff *f‘ﬂt MaTh mdludlng the Section and
Chapter Notes and the Geneial: Exﬂ)lanatarj,r’ Notes arg squarely applicable for
interpretation of the GST Tariff. }," RaJ;c E‘Lchedule Henbe the contention of the
appellant in this regard is basn:les? Iand 1§ a;cmrdmgl;.r tejected. The General
Rules for Interpretation of the: F1r-st Schédu]& ta the Gustoms Tariff Act, 1975
are as follows: N

"Rule 1; The titles of Sections, Cha,gaters ard lsub sphiapters are provided for ease of
reference only; for legal purposes, | i _'ESmﬁmtwn ﬁwlf be détermined according to the
terms of the headings and any rEI by : Ghapter Notes and, provided such
headings or Notes do not athefisise requir, | téodrding to the follawing provisions;

b !

Rule 2 (g} Any reference in & head.‘ng to artl dm:m!e Pshaﬂ be taken to incdude a reference
to that article incomplete or wlﬁmshéd pmmderi! tHal, as presented, the incomplete or
unfinished articles has the esse:m‘ml etiar af fhe eompléte or finished article. i shall
alsn be taker to inciude a rqf'ﬂreﬂce ga tﬂa.t ﬁﬂm!e; warnplete or finished for falling to be
classified as complete or finished bb mlrme nf 'f.h!S sule), présented unassembled or
disassembled.

I

fb} Any reference in a heading to G- Jm: l‘mﬂ ﬂIJ sﬂbstancé Lhaﬂ be taken to incde a
reference fo mixtures or combmatmn&n}' thar 'malterlmf Gr: substance with gther materials
or substances, Any reference fo gnﬂds nfag: nfatéhal oF substance shall be taken to
include a reference to goods r:ﬂnmstmg uﬂwm jmsﬂy Of such material or substance.
The dassification of goods mns—:sﬁng af more ihan Dfie nmrenal or substance shall be
according fo the principles of ruTeS . ;
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Rule 3: When by application of rule 2{b) or for any other reason, goods are, prima facie,
classifiable under o or more headings, dassification shall be effected as follows:

{f The heading which provides the most specific description shall be preferred to
headings providing & more general description. However, twhen two or more headings
each refer to part only of the materials or substances contained in mixed or composite
goods or to part anly of the items in a set put up for retail sale, those headings are to be
regarded as equally specific in relation to those goods, even if one of them gives a more
complete dr precise description of the goods

(B} Mixtures, composite goods consisting of different materials or made up of different
components, and goods put up in sets for retail sale, which cannot be classified by
reference to {a), shall be dassified as if they consisted of the material or component
which gives them their essential character, insofar as this criterion is appiicable.

{c) When goods cannot be classified by reference to {a) or b, they shall be classified
under the heading which occurs last in numerical order among those which equally
merit constderation.

Rule 4: Goods which cannot be cdassified in accordance with the above rules shall be
classified under the heading appropriate to the goods to which they are most akin.”

6.13. By applying the rules for interpretation of the tariff, specially rule 1, 2
and 3 of the same, it is evident that the impugned goods are appropriately
clagsifiable under heading 2008 and not under heading 2106. Rule 2(a)
provides that any reference to goods of a given material or substance shall be
taken to include & reference to goods consisting wholly or paitly of such
material or substance....according to which the chips of jackfruit, potato,
banana or tapioca gets also appropriately classifiable under heading 2008
along with specifically covered goods viz. Roasted and salted nuts under
examination {which is covered by Rule 3(a) of the said rules for interpretation).
Further, chapter 21 covers Miscellaneous edible preparations, whereas
chapter 20 specifically covers 'Preparations of vegetables, fruits, nuts or other
parts of plants. Hence, when there is a specific entry providing for the most
specific descriptien in the heading 2008 to the impugned products over the
residuary heading description of heading 2106.90, the said impugned goods is
held appropriately classifiable under heading 2008, by virtue of rule 3(a) of the




[ —

rules for interpretation. In ;'T.r'j_n:*ir.ijpf ‘c'lf:fl.r pralwsmns in GST laws for
interpretation of tariff, the coritention!-of thﬂ applellant regarding common
parlance understanding ‘¢f & géuJ:lé'l :d,lma Thot hﬁld ‘water, as is therefore
rejected. |' [ h

I : n s
6.14. The case laws pointed it by thel af ellant |£IL‘E not applicable in the
current case due to following reglslzma'- ThE1HGn"blb |H1gh court of Kerala in
case of P Bashir vs State of:Kefala. ] 1993:9 STC: zgl'{mbr] had held that due to
the mere fact that banara chlpé'"'

uﬂ_._

p..-n

muruklfm a:J:llappam pakkavada and
mixture were sold or markefed b}?r G Idﬁalm‘ Vi!'hﬁ is |i'ea]1y a baker cannot bring
these items under the ghtry Hakc:r}fl lplrndu ts: 'mthm the meaning of thosec
words as baking in entries @ a_nd|15 St thu, ﬁrat ﬁl:]‘if'.dl.‘llﬁ to the KGST Act
1963. This decision is based nni théI sChAdﬁle of KG“ST Act which was the
taxation law applicable ﬂ'lén Gﬁ*{‘; phoig iy 15 no separaie entry for
classification of bakery pro-:lucl:s I lsl ad, the clasmﬁcaﬁnn under GBT laws is
based on customs tariff, which! has! ibeén ap ligd: ?rﬂpe:rly as detailed above.
Therefore, this case law is fiot: apphi:élble 'IIG ﬂ'ﬁ case m hand.

Another case relied fipen b}{ |the a pi?lla‘.ﬂt |15 the decision in case of
Pepsico India. holdings P Lid “‘J‘s dummmmuner f ; CenLra.l Excise and ST
Chandigarh 2015 (318} ELT 9781 It kvadi] %Iél tht.i ,pnfam wafers packaged in
retail packing are prima facie ClﬂSél}lﬂblE ndﬂr itelr [mumber 2005 20 00 of
chapter 20 hence eligible for excr;ptmn uﬁider!nﬂhﬁcatld}n issued under Central
Excise Tariff Act 1985. Further) the L‘orllteﬁn!:n iE. ﬂ‘lﬁ Idepa.rtmenta to classify
same under heading 2106 90 94 Lk I'nt.!}t felld. appto;ihate as against heading
2005 20 00 as far as clasmﬁcaﬁﬂnfli

11 ;cun-::m'ineti 'Ihis instead re-cnforces the
decision taken in this case by th¢11m¢ér auﬂ'itiritys ‘ :
- | i ||I: |
o ! ,
- 8.15. Moreover, we rely updn mtuit'ulllp;w;ihg e.lawé: ¥
|1 i

{1} Hon’ble Supremne Court in fhe c:asm ﬂf A'CE v deanr Cht Mills Put. Lid.
reported in 1989 (40JE.L.T. 587 (SJC r}“:hmﬂei diterlhiily, as foliows;

|
“Tt is well setiled that resortcouldridt'be lhad r:- the i‘emdua:y item if the product
comes within the ambit of any or.heuér t-;:: '
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(2} In the case of Western India Plywoods Ltd. v. Collector of Customs reporied in
2005 {188) ELL.T. 365 5.C. the Hon'ble Supreme Court, inter alia, held thal;

“Application of residuary item only when no other heading expressly or by
necessary implication applies.” '

{3} In the case of Commissioner of Central Excise v. M/s. Wockhardt Life
Sciences Lid. reported in 2012 (277) E.L.T. 299 (5.C); the Hon'ble Supreme
Court, inter alia, laid down the following principles for classification of goods;

» There is ne fixed test for classification of o taxable commodity, This is probably
the reason why the’ common parlance test’ or the ‘commercial usage test’ is the
most common. Whether a particular article will fall within a particular Tariff
heading or not has to be decided on the basis of the tangible material or
evidence to determine how such an article is understood in ‘common pariance’ or
in' commeraal world’ or in ‘trade circle’ or in its popular sense meaning. It is
they who are concerned with it and it is the sense in which they understand it
that constitutes the definitive index of thelegislative intention, when the statute
was enacted.

= However, there cannot be a static parameter for the correct classification of a
commaodity. The provess of manufacture of a product and the end use to which if
15 put, cannot necessarily be determinative of the classification of that product
untder a fiscal schedule like the Central Excise Tariff. What is more important is
whether the broad descripfion of the article fits in with the expression used in
the Tariff.

» Moreover, the functional utility aend predominant or primary usage of the
commadity which is being classified must be taken info account, apart from the
understanding in common parlance.

* A commodity cannot be classified in a residuary entry, in the presence of a
specific entry, even if such specific entry requires the product to be understood
in the technical sense. A residuary entry can be taken refuge of only in the
absence of a specific entry; that is to say, the latter uill always prevail over the
Jormer.

* The combined factor that requires to be taken note of for the purpose of the
classifiention of the goods are the composition, the product literature, the label,
the character of the product and the use to which the product is put.”
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6.16. The case of Advance, rul;.rl aulthi:mtms RE: MR, P.M. SANKARAN
[KER/53/2019 Dated 21 June: :qon:a] didid Kﬁﬁfﬁﬁfzmg dated SEPTEMBER
30, 2019, it is held that Jackfruit Chips; Baﬁana Chips and Sharkaraivaratty
fall under HSN 2008.19.40 and hlam tn he clasmﬁed under Entry 40 of
Schedule 2 of Notification No.:1! nf Gl"? anﬂ ta:f at: 2% is to be paid.

6.17. Accordingly, on the bams 9 thc H.b-:hvﬁ ﬁfﬂdalaw- and f?cts, gll the other
contentions of the appe’llant rl | led being not tenable and impugned
goods viz. Jackiruit Chips, Bﬂ.naﬂ’a Chi;:’lé' Tapoica Chips, Potato Chips,
Chembu Chips and Pavakkﬂ. Chlps|[E1ttergm:r_rd] [‘.Vilmﬂmr salted/ masala or
otherwise} are held classlﬁa'ble uﬂder a:ﬁff Headmg 2008 19 4D of the
Customs Tariff Act, 1975. Regardi 1n_g eﬁlasmﬁﬂé_tmn of foastedi/salted / roasted
and salted Cashew nuts, Grc&und m:lta ah other fmts, therc are specific
headings under Chapter 20' tha ersltﬁﬂ produtts. Accordingly, roasted
/salted / roasted and salted Ca:-:. ew .nutslare held, dass;ﬂabl& under Tariff
Heading 2008 19 10, and éther ru te fsaftia& ! rnasted and salted nuts and
seeds are classifiable under 2008 19.20 nr 11 Custorhs Tariff Act, 1975,

| | |‘
6.18, In the light of the dlst‘.ussmn aduwe., 1t can be seen that the impugned
products are classifiable undﬂr ﬁ'erent Tanff ItEms of Headmg 2008 of
Chapter 20 of the Customs Ta_nif hlt 19'-?5 Regarduig rate of GST applicable
to the said goods, the cntry t Sl " No. 4D| of ‘Schedule II of Notification
No.01/2017 Central Tax [Rat"é] de tc'a 28| EI|$ 2017 reads as follows;

|
| ...
| . Chapter / ‘ ‘ ' 'Dé%mphnn of goods
| '

Na. Heading / Bub-
Heading / Tarill
Item i

40 | 2008 Frult;rguts aiid a1hﬁr edible pElIts c-fl plants, otherwise

preparedior presmcpd whether or not containing edded
flgar ‘oF other! sweetenmg matter eor spirit, not
elsmuhere %spbt‘:lﬁizd jor-inchudéd; such as Ground-nuts,
Cashﬂw it . rﬂastéti salted' or roasted and salted,
-Dthi:r Imahted| Hits ‘and. Sgeds, squash of Mango,
Lemﬂ-n, Drange, Enﬁapple of gther fruiits,
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On a plain reading of the above entry, it is evident that all the products
that fall under Chapter Heading 2008 of the Customs Tariff Agt, 1975 attract
GST at the rate of 12 % 6% CGST + 6% SGST).

In view of the shservations as abave, the following orders are issued;

ORDER

Q1. Whether banana chips (made out of both raw as well as ripe banana)
sold without BRAND NAME are classifiable as NAMKEENS and are covered by
HEN code 2106.90.99 and taxable under Entry 101A of Schedule T of Central
Tax (Rate) Notification No.1 of 20177

No. The Banana Chips are classifiable under Customs Tariff Heading
2008.19.40 and is liable to GST at the rate of 12% [6% - CGST + 6% - SGST]
as per Entry at 81 No. 40 of Schedule II of Notification No.01 /2017 Central Tax
[Rate] dated 28.06.2017.

Q2. Whether Sharkarai Varatty sold without BRAND NAME is classifiable as
SWEET MEAT and are covered by HSN Code 2106.920.99 and taxable under
Entry 101A of schedule I of Central Tax [Rate) Notification Na.1 of 20177

No. Sharkara Varatty is classifiable under Customs Tariff Heading
2008.19.40 and is liable to GST at the rate of 12% [6% - CGST + 6% - SGST]
aa per Entry at 51 No. 40 of Schedule Il of Notification No.01/2G17 Central Tax
[Rate) dated 28.06.2017.

Q3. Whether roasted and salted / salted / roasted preparations such as of
ground muats, cashew nut and other seeds are NAMKEENS and when sold
without a brand name can they be classified under HSN 2106,90.99 and taxed
under Entry 101A of Schedule 1 of CT{R} Netification No.1 of 20177

No. Roasted f salted / roasted and salted Cashew nuts are classifiable
under Customs Tariff Heading 2008.19.10 and roasted / salted / roasted and
salted Ground muats and other muats are classifiable under Customs Tanff
Heading 2008.19.20 and is liable to GST at the rate of 12% [6% - CGST + 6% -




SGST| as per Entry at Sl Na. 4G |0f Schcciule Il iof Notlﬁcatmn No.D1/2017
Central Tax (Rate) dated 28. Dﬁﬂql? Al b |;;

! | | L |
Q4. Whether salted and masala cl',ﬂps nf ]:mtatn anci tapioca are classifiable

|'|

as namkeens and when s6id Wlthnui' nd ndme can they be classified
under HSN 2106.90.99 and taxed ['Lm-:ler Entr,y 101/ of Sch.l of Ctral Tax
(Rate) Notification 1 of 20172 R |‘ b

o . " :

No. The salted and shasdla l’!ﬁhlps af Potats and Tapioca are classifiable
under Customs Tariff Headjng EEIE!S 19 4(] And s hahle to GST at the rate of
12% [6% - CGST + 6% - SlZ:TrSn’I‘]| &{s prz:r En&'y at Sl No 40 of Schedule II of

Notification No.01 /2017 C{:ﬂtral Tax, {Rate] diated 28. lfilﬁ 2017.
| ||

In nut shell, the Advance u]‘:l_ng e KER," 112;‘2021 dateci 26/5/2021
of the Advance Ruling Autl:mn yj Kerl!]é staridd” upheld with aforesaid
modification and cnnsequent:l:-,r e ap]j:ea] ﬁleﬁ. by the: appellal]nt is TEJECtEd

Shyam Raj Prasad, IRSl | |
Chief Commissioner, _ ' i I
Central Tax, Central Excisd &' Custoris
Thiruvananthapurasn A . e||

To |
Sri. K. PAZHANAN, Prnpnet
Mfs. 8.D. CHIPS |
23/92-1, Kallikkad, | ;|| 1
Pallippuram, Palakkaid —H78008




